O\u27Shea v. High Mark Development Clerk\u27s Record v. 2 Dckt. 37869 by unknown
UIdaho Law
Digital Commons @ UIdaho Law
Idaho Supreme Court Records & Briefs
3-21-2011
O'Shea v. High Mark Development Clerk's Record
v. 2 Dckt. 37869
Follow this and additional works at: https://digitalcommons.law.uidaho.edu/
idaho_supreme_court_record_briefs
This Court Document is brought to you for free and open access by Digital Commons @ UIdaho Law. It has been accepted for inclusion in Idaho
Supreme Court Records & Briefs by an authorized administrator of Digital Commons @ UIdaho Law. For more information, please contact
annablaine@uidaho.edu.
Recommended Citation
"O'Shea v. High Mark Development Clerk's Record v. 2 Dckt. 37869" (2011). Idaho Supreme Court Records & Briefs. 3004.
https://digitalcommons.law.uidaho.edu/idaho_supreme_court_record_briefs/3004
ER 
_D~efl~e=D~d~n~t~ ___________________ ond 
Appeoledftom the Dis/riel Court o/the _ ..... S"""-'.z.c,:.:.nt...,.h'--_______________ JudidaJ 
D" triCI o/the$to!e o/ldoJ/Jl,ln ond/or_-=B;..>o.:;n:..::n:.:v~i:.:.:lI:.:e __________________ Count)' 
lion. Jo I "Tingey 
. Timotby Ropkin 
P.O. So 5J219, Idaho Fall , ID 83405-1219 
AttornI!)' lor Appellont 
Richard J. rm trong 
500 Eagle ate Tower 60 E outh Temple, 
Anornl!)'/orR 
FUed lit _____ dJJ)' o/ ______________________ -.J. 10 __ • 
___________ ~ _________________________ auk 
-- By 
IN THE SUPREME COURT OF THE STATE OF IDAHO 
THOMAS O'SHEA and ANNE 
DONAHUE O'SHEA, Trustees of the 
Thomas and Anne O'Shea Trust u/dlt 
DATED NOVEMVER 2, 1998; 
GRANDVIEW CREDIT, LLC, a 
California Limited Liability company; 
CALEB FOOTE, an individual, 
KATE LARKIN DONAHUE, an 
individual, JOHN KEVIN DONAHUE, 
an individual, and SAN FRANCISCO 




HIGH MARK DEVELOPMENT, LLC, 
an Idaho limited liability company; 
GORDON ARA VE, individually and as 
Member of High Mark Development, LLC; 
BENJAMIN ARA VE, individually and as 
Member of High Mark Development, 





























THOMAS O'SHEA and ANNE ) 
DONAHUE O'SHEA, Trustees of the ) 
Thomas and Anne O'Shea Trust u/d/t ) 
DATED NOVEMVER 2,1998; ) 
GRANDVIEW CREDIT, LLC, a ) 
California Limited Liability company; ) 
CALEB FOOTE, an individual, ) 
KATE LARKIN DONAHUE, an ) 
individual, JOHN KEVIN DONAHUE, ) 
an individual, and SAN FRANCISCO ) 





Case No. CV-2008-4025 
Docket No. 37869 
Volume 2 of9 
vs. ) 
) 
DALE A. SCHNEIDER, an individual; ) 
MATTHEW F. SMITH, an individual; THE ) 
CHILDREN'S CENTER, INC., an Idaho ) 
Corporation and THE IDAHO CHILDREN'S ) 




CLERK'S RECORD ON APPEAL 
************** 
Appeal from the District Court of the 
Seventh Judicial District of the State ofldaho, 
in and for the County of Bonneville 
HONORABLE Joel E. Tingey, District Judge. 
* * * * * * * * * * * * * * 
C. Timothy Hopkins, Esq. 
HOPKINS, RODEN, CROCKETT, 
HANSEN & HOOPES 
Richard J. Armstrong 
500 Eagle Gate Tower 
60 East South Temple 
Salt Lake City, Utah 8411 P.O. Box 51219 
Idaho Falls, ID 83405-1219 
Attorney for Appellant Attorney for Respondent 
T ABLE OF CONTENTS 
Page 
Register of Actions (CV -08-2628), printed 9-20-1 0 ........................................................................ Vol.1-1 
Register of Actions (CV -08-4025), printed 8-13-10 ........................................................................ Vol.1-4 
Verified Complaint (CV -08-2628), filed 5-5-08 ............................................................................ Vol.1-21 
Defendant's Answer to Plaintiffs Complaint, filed 11-7-08 ......................................................... Vol.l-45 
Verified Complaint (CV -08-4025), filed 7-8-08 ............................................................................ Vol. 1-48 
Order Shortening Time to File and Hear Motion, filed 9-12-08 .................................................... Vol.1-81 
Minute Entry, dated 9-25-08 .......................................................................................................... Vol. 1-84 
Memorandum Decision and Order, filed 9-26-08 .......................................................................... Vol.1-87 
First Amended Verified Complaint, filed 10-1-08 ......................................................................... Vol.1-93 
Answer to First Amended Verified complaint and Third Party Complaint, filed 10-21-08 ......... Vol.1-144 
Answer to Third Party Complaint, filed 11-7-08 ......................................................................... Vol.2-I57 
Order for Telephonic Status Conference, filed 12-3-08 ............................................................... Vol.2-160 
Order Granting Motion for Limited Admission, filed 12-15-08 .................................................. Vo1.2-163 
Order and Notice Setting Jury Trial, filed 12-15-08 .................................................................... Vo1.2-166 
Order for Consolidation, filed 12-26-08 ....................................................................................... Vo1.2-170 
Minute Entry, dated 1-14-09 ........................................................................................................ Vo1.2-174 
Order, filed 1-16-09 ...................................................................................................................... Vol.2-178 
Minute Entry, dated 1-27-09 ........................................................................................................ Vo1.2-182 
Minute Entry, dated 2-19-09 ........................................................................................................ Vo1.2-186 
Order, filed 2-20-09 ...................................................................................................................... Vo1.2-190 
Minute Entry, dated 5-5-09 .......................................................................................................... Vo1.2-193 
TABLE OF CONTENTS 
Order, filed 5-20-09 ...................................................................................................................... Vol.2-197 
Order, filed 7-7-09 ........................................................................................................................ Vol.2-201 
Minute Entry, dated 7-8-09 .......................................................................................................... Vol.2-205 
Amended Order and Notice Setting Jury Trial, filed 7-8-09 ........................................................ Vol.2-209 
Order Granting Partial Judgment on the Pleadings, filed 11-13-09 ............................................. Vol.2-213 
Motion for Partial Summary Judgment, filed 11-13-09 ............................................................... Vol.2-217 
Brief in Support of Motion for Partial Summary Judgment, filed 11-13-09 ................................ Vol.2-221 
Statement of Facts in Support of Motion for Partial Summary Judgment, filed 11-13-09 .......... Vo1.2-238 
Affidavit of Jeffrey L. Needs, filed 11-13-09 ............................................................................... Vo1.2-260 
Affidavit of Marc J. Weinpel, filed 11-18-09 ............................................................................... Vol.2-273 
Affidavit of Sean J. Coletti, filed 11-13-09 
through Exhibit E ...................................................................................................................... Vol.2-280 
Affidavit of Sean J. Coletti, filed 11-13-09 
Exhibits F though K ................................................................................................................. Vo1.4-455 
Defendants' Cross Motion for Summary Judgment, filed 11-27-09 ............................................ Vol.4-563 
Memorandum in Support of Defendants' Cross Motion for Summary Judgment, 
filed 11-27-10 .......................................................................................................................... Vol.4-566 
Statement of Facts in Support of Defendants' Cross Motion for 
Summary Judgment, filed 11-27-09 ........................................................................................ Vo1.4-593 
Affidavit of Richard J. Armstrong, filed 11-27-09 
through Exhibit S .................................................................................................................... Vo1.5-626 
Affidavit of Richard J. Armstrong, filed 11-27-09 
Exhibits T through Exhibits RR ............................................................................................. Vo1.6-811 
Objection to Defendants' Cross-Motion for Summary JudgmentlReply Brief in Support 
of Plaintiffs' Motion for Partial Summary Judgment, filed 12-15-09 ..................................... Vol.7-994 
Second Affidavit of Sean J. Coletti, filed 12-15-09 ................................................................... Vol.7-1 018 
TABLE OF CONTENTS ii 
Statement of Facts in Opposition to Defendants' Cross-Motion for Summary 
Judgment, dated 12-15-09 ..................................................................................................... Vol.7-1073 
Memorandum in Opposition to Plaintiffs' Motion for Partial Summary 
Judgment, filed 12-16-09 ...................................................................................................... Vol.7-1089 
Statement of Facts in Opposition to Plaintiffs' Motion for Partial Summary 
Judgment, filed 12-16-09 ...................................................................................................... Vol. 7 -1099 
Supplemental Affidavit of Richard J. Armstrong, filed 12-16-09 .............................................. Vol.7-1110 
Memorandum Decision and Order on Motions for Summary Judgment, filed 1-14-10 ............ Vol.7-1160 
Order Granting Ex Parte Request to Appear at the February 10,2010 Motion 
Hearing by Telephone, filed 2-5-10 ...................................................................................... Vol.8-1181 
Minute Entry, dated 2-10-10 ...................................................................................................... Vol.8-1188 
Plaintiffs' Proposed Jury Instructions, filed 2-11-1 0 ................................................................. Vol.8-1192 
Defendant's Proposed Jury Instructions, filed 2-16-10 ........................................................... Vol.8-1261A 
Minute Entry, dated 2-16-10 ...................................................................................................... Vol.8-1262 
Order, filed 2-16-10 .................................................................................................................... Vol.8-1265 
Plaintiffs' first Supplement to Proposed Jury Instructions, filed 2-22-10 .................................. Vol.8-1267 
Objection to Defendants' Trial Brief and Proposed Jury Instructions, filed 2-22-10 ............. Vol.8-1296A 
Defendants' Objection to Plaintiffs' Proposed Jury Instructions, filed 2-22-10 .................... Vol.8-1296M 
Defendants' Supplemental Proposed Jury Instructions, filed 2-23-10 .................................... Vol.8-1296X 
Order, filed 2-24-10 .................................................................................................................... Vol.8-1297 
Minute Entry, dated 3-1-10 ........................................................................................................ Vol.8-1300 
Jury Instructions ...................................................................................................................... Vol.8-1329A 
Verdict Form, 3-10-10 ................................................................................................................ Vol.8-1330 
Judgment Upon Verdict, filed 3-10-10 ....................................................................................... Vol.8-1333 
Motion for Judgment Notwithstanding the Verdict, or, Alternatively Motion for 
New Trial, filed 3-22-10 ........................................................................................................ Vol.9-1335 
TABLE OF CONTENTS iii 
Brief in Support of Motion for Judgment Notwithstanding the Verdict, or, 
Alternatively, for New Trial, filed 3-22-1 0 ........................................................................... Vo1.9-1339 
Memorandum in Opposition to Motion for Judgment Notwithstanding the 
Verdict. Or, Alternatively, for New Trial, filed 5-11-10 ....................................................... Vo1.9-1358 
Reply Brief in Support of Motion for Judgment Notwithstanding the Verdict, 
or, Alternatively, for New Trial, filed 5-14-10 ...................................................................... Vo1.9-1395 
Minute Entry, dated5-18-1 0 ....................................................................................................... Vo1.9-1408 
Decision and Order on Motion for JNOV or New Trial, filed 5-28-10 ...................................... Vo1.9-1412 
Minute Entry, dated 6-23-1 0 ...................................................................................................... Vo1.9-1423 
Order on Motion for costs and Attorney Fees, filed 7-2-10 ....................................................... Vo1.9-1425 
Judgment of Costs and Attorney Fees, filed 7-2-10 ................................................................... Vo1.9-1431 
Notice of Appeal, filed 7-8-10 ................................................................................................... Vo1.9-1433 
Clerk's Certificate of Appeal, filed 7-16-10 ............................................................................... Vo1.9-144I 
Clerk's Certificate of Appeal, dated 8-10-10 ............................................................................. Vo1.9-1444 
Order to Deposit Funds in an Interest Bearing Account, filed 8-31-10 ..................................... Vo1.9-1445 
Order Staying Execution and Releasing Judgment, Liens, filed 8-31-10 .................................. Vo1.9-1448 
Defendants' Request for Additional Record on Appeal, filed 9-1-10 ........................................ Vo1.9-1451 
Clerk's Certification of Exhibits, dated 9-23-10 ........................................................................ Vo1.9-1456 
Clerk's Certificate of Service, ................................................................................................... Vo1.9-1471 
TABLE OF CONTENTS iv 
INDEX 
Page 
Statement of Facts in Opposition to Defendants' Cross-Motion for Summary 
Judgment, dated 12-15-09 ..................................................................................................... Vo1.7-1073 
Affidavit of Jeffrey L. Needs, filed 11-13-09 ............................................................................... Vol.2-260 
Affidavit of Marc J. Weinpel, filed 11-18-09 ............................................................................... Vo1.2-273 
Affidavit of Richard J. Armstrong, filed 11-27-09 
through Exhibit S .................................................................................................................... Vol.5-626 
Affidavit of Richard J. Armstrong, filed 11-27-09 
Exhibits T through Exhibits RR ............................................................................................. Vo1.6-811 
Affidavit of Sean J. Coletti, filed 11-13-09 
through Exhibit E ...................................................................................................................... Vol.2-280 
Affidavit of Sean J. Coletti, filed 11-13-09 
Exhibits F though K ................................................................................................................. Vol.4-455 
Amended Order and Notice Setting Jury Trial, filed 7-8-09 ........................................................ Vol.2-209 
Answer to First Amended Verified complaint and Third Party Complaint, filed 10-21-08 ......... Vol.1-144 
Answer to Third Party Complaint, filed 11-7-08 ......................................................................... Vol.2-157 
Brief in Support of Motion for Judgment Notwithstanding the Verdict, or, 
Alternatively, for New Trial, filed 3-22-10 ........................................................................... Vo1.9-1339 
Brief in Support of Motion for Partial Summary Judgment, filed 11-13-09 ................................ Vo1.2-221 
Clerk's Certificate of Appeal, dated 8-10-10 ............................................................................. Vo1.9-1444 
Clerk's Certificate of Appeal, filed 7-16-1 0 ............................................................................... Vo1.9-1441 
Clerk's Certificate of Service, ................................................................................................... Vol.9-l4 71 
Clerk's Certification of Exhibits, dated 9-23-10 ........................................................................ Vo1.9-1456 
Decision and Order on Motion for JNOV or New Trial, filed 5-28-10 ...................................... Vol.9-1412 
Defendant's Answer to Plaintiffs Complaint, filed 11-7-08 ......................................................... Vol.1-45 
INDEX v 
Defendant's Proposed Jury Instructions, filed 2-16-10 ........................................................... Vo1.8-1261A 
Defendants' Cross Motion for Summary Judgment, filed 11-27-09 ............................................ Vol.4-563 
Defendants' Objection to Plaintiffs' Proposed Jury Instructions, filed 2-22-10 .................... Vol.8-1296M 
Defendants' Request for Additional Record on Appeal, filed 9-1-10 ........................................ Vol.9-1451 
Defendants' Supplemental Proposed Jury Instructions, filed 2-23-10 .................................... Vo1.8-1296X 
First Amended Verified Complaint, filed 1 0-1-08 ......................................................................... Vol.1-93 
Judgment of Costs and Attorney Fees, filed 7-2-10 ................................................................... Vol.9-1431 
Judgment Upon Verdict, filed 3-10-1 0 ....................................................................................... Vol.8-1333 
Jury Instructions ...................................................................................................................... Vol.8-1329 A 
Memorandum Decision and Order on Motions for Summary Judgment, filed 1-14-10 ............ Vol.7-1160 
Memorandum Decision and Order, filed 9-26-08 .......................................................................... Vol. 1-87 
Memorandum in Opposition to Motion for Judgment Notwithstanding the 
Verdict. Or, Alternatively, for New Trial, filed 5-11-1 0 ....................................................... Vol.9-1358 
Memorandum in Opposition to Plaintiffs' Motion for Partial Summary 
Judgment, filed 12-16-09 ...................................................................................................... Vol.7-1089 
Memorandum in Support of Defendants' Cross Motion for Summary Judgment, 
filed 11-27-10 .......................................................................................................................... Vol.4-566 
Minute Entry, dated 1-14-09 ........................................................................................................ Vol.2-17 4 
Minute Entry, dated 1-27-09 ........................................................................................................ Vol.2-182 
Minute Entry, dated 2-10-1 0 ...................................................................................................... Vol.8-l188 
Minute Entry, dated 2-16-10 ...................................................................................................... Vol.8-1262 
Minute Entry, dated 2-19-09 ........................................................................................................ Vol.2-186 
Minute Entry, dated 3-1-10 ........................................................................................................ Vol.8-1300 
Minute Entry, dated 6-23-10 ...................................................................................................... Vol.9-1423 
INDEX vi 
Minute Entry, dated 7-8-09 .......................................................................................................... Vol.2-205 
Minute Entry, dated 9-25-08 .......................................................................................................... Vol. 1-84 
Minute Entry, dated 5-18-10 ...................................................................................................... Vol.9-1408 
Minute Entry, dated 5-5-09 .......................................................................................................... Vol.2-193 
Motion for Judgment Notwithstanding the Verdict, or, Alternatively Motion for 
New Trial, filed 3-22-10 ........................................................................................................ Vol.9-1335 
Motion for Partial Summary Judgment, filed 11-13-09 ............................................................... Vol.2-217 
Notice of Appeal, filed 7-8-1 0 ................................................................................................... Vol.9-1433 
Objection to Defendants' Cross-Motion for Summary Judgment/Reply Brief in Support 
of Plaintiffs' Motion for Partial Summary Judgment, filed 12-15-09 ..................................... Vol. 7-994 
Objection to Defendants' Trial Brief and Proposed Jury Instructions, filed 2-22-10 ............. Vol.8-1296A 
Order and Notice Setting Jury Trial, filed 12-15-08 .................................................................... Vol.2-166 
Order for Consolidation, filed 12-26-08 ....................................................................................... Vol.2-170 
Order for Telephonic Status Conference, filed 12-3-08 ............................................................... Vol.2-160 
Order Granting Ex Parte Request to Appear at the February 10, 2010 Motion 
Hearing by Telephone, filed 2-5-10 ...................................................................................... Vol.8-1181 
Order Granting Motion for Limited Admission, filed 12-15-08 .................................................. Vol.2-163 
Order Granting Partial Judgment on the Pleadings, filed 11-13-09 ............................................. Vol.2-213 
Order on Motion for costs and Attorney Fees, filed 7-2-10 ....................................................... Vol.9-1425 
Order Shortening Time to File and Hear Motion, filed 9-12-08 .................................................... Vol.1-81 
Order Staying Execution and Releasing Judgment, Liens, filed 8-31-10 .................................. Vol.9-1448 
Order to Deposit Funds in an Interest Bearing Account, filed 8-31-10 ..................................... Vol.9-1445 
Order, filed 1-16-09 ...................................................................................................................... Vol.2-178 
Order, filed 2-16-10 .................................................................................................................... Vol.8-1265 
INDEX vii 
Order, filed 2-20-09 ...................................................................................................................... Vol.2-190 
Order, filed 2-24-10 .................................................................................................................... Vol.8-1297 
Order, filed 5-20-09 ...................................................................................................................... Vol.2-197 
Order, filed 7-7-09 ........................................................................................................................ Vol.2-201 
Plaintiffs' first Supplement to Proposed Jury Instructions, filed 2-22-10 .................................. Vol.8-1267 
Plaintiffs' Proposed Jury Instructions, filed 2-11-10 ................................................................. Vol.8-1192 
Register of Actions (CV -08-2628), printed 9-20-10 ........................................................................ Vol.1-1 
Register of Actions (CV -08-4025), printed 8-13-10 ........................................................................ Vol.1-4 
Reply Brief in Support of Motion for Judgment Notwithstanding the Verdict, 
or, Alternatively, for New Trial, filed 5-14-10 ...................................................................... Vol.9-1395 
Second Affidavit of Sean J. Coletti, filed 12-15-09 ................................................................... Vol.7-1018 
Statement of Facts in Opposition to Plaintiffs' Motion for Partial Summary 
Judgment, filed 12-16-09 ...................................................................................................... Vol.7-1099 
Statement of Facts in Support of Defendants' Cross Motion for 
Summary Judgment, filed 11-27-09 ........................................................................................ Vol.4-593 
Statement of Facts in Support of Motion for Partial Summary Judgment, filed 11-13-09 .......... Vol.2-238 
Supplemental Affidavit of Richard J. Armstrong, filed 12-16-09 .............................................. Vol.7-1110 
Verdict Form, 3-10-10 ................................................................................................................ Vol.8-1330 
Verified Complaint (CV -08-2628), filed 5-5-08 ............................................................................ Vol. 1-21 
Verified Complaint (CV -08-4025), filed 7-8-08 ............................................................................ Vol.l-48 
INDEX viii 
10/20/2009 "~ON 16e 26 FAX 901 061 wood Crapo LLC 
WOOD CRAPO LLC 
Richard 1. Annstrong, ISBN 5548 
500 Eagle Gate Tower 
60 East South Temple, Suite 500 
Salt Lake City, Utah 84111 
Telephone: (801) 366-6060 




OCT 2 I 10= !~ 5 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT 
STATE OF IDAHO, COUNTY OF BONNEVILLE 
) 
THOMAS 0' SHEA and ANNE DONAHUE ) 
O'SHEA, Trustees of the Thomas and Anne ) 
O'Shea Trust u/dlt DATED NOVEMBER 2, ) 
1998; GRANDVIEW CREDIT, LLC, a ) 
California limited liability company; CALEB ) 
FOOT, an individual, KATE LARKIN ) 
DONAHUE, an individual, JOHN KEVIN ) 
DONAHUE, an individual, and SAN ) 
FRANCISCO RESIDENCE CLUB, INC., a ) 






HIGH MARK DEVELOPMENT, LLC, an ) 
Idaho limited liability company; GORDON ) 
ARA VE, individually and as Member of High ) 
Mark Development, LLC; JARED ARA VE, ) 
individually and as Member of High Mark ) 
Development, LLC; BENJAMIN D. ARA VE, ) 
individually and as Member of High Mark ) 





Answer and Third-Party Complaint-} 
ANSWER TO FIRST AMENDED 
VERIFIED COMPLAINT AND 
THIRD PARTY COMPLAINT 
Case No. CV-08-4025 
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) 
HIGH MARK DEVELOPMENT, LLC, an ) 
Idaho limited liability company; GORDON ) 
ARA VE, individually and as Member of High ) 
Mark Development, LLC; JARED ARA VE, ) 
individually and as Member of High Mark ) 
Development, LLC; BENJAMIN D. ARA VE, ) 
individually and as Member of High Mark ) 
Development, LLC, ) 
) 





THE CHILDREN'S CENTER, INC., an Idaho ) 
corporation; THE IDAHO CHILDREN'S ) 
CENTER, INC., an Idaho corporation, ) 
) 
Third-Party Defendants. ) 
ANSWER 
Defendants High Mark Development, LLC, Gordon Arave, Jared Arave, and 
Benjamin D. Arave ("Defendants"), answer the enumerated paragraphs of Plaintiffs' First 
Amended Verified Complaint ("Amended Complaint") as follows: 
1. Deny for lack of information and belief. 
2. Admit 
3. Admit only that Defendants Gordon Arave and Jared Arave are residents 
of the State of Idaho and members of High Mark Development, LLC, and deny the remaining 
a1legations contained in paragraph 3 of the Amended Complaint. 
4. Deny. 
Answer and Third-Party Complaint-2 145 
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5. Admit only that a landlord-tenant relationship existed between the 
Childrenls Center, Inc. and/or its principal, Matthew F. Smith, andlor M. Smith Enterprises, 
LLC, and other entities owned andlor controlled in part by Defendant Gordon Arave prior to the 
completion of the construction of 1675 Curlew Drive, Ammon, Idaho 83406, and deny the 
remaining allegations contained in paragraph 5 of the Amended Complaint. 
6. Admit only that Defendant High Mark entered into a lease agreement with 
The Children's Center for property at 1675 Curlew Drive, and deny the remaining allegations 
contained in paragraph 6 of the Amended Complaint. 
7. Admit only that the document attached at Exhibit A speaks for itself and 
is a self contained document that is not in need of interpretation or characterization, and deny the 
remaining allegations contained in paragraph 7 of the Amended Complaint. 
8. Deny. 
9. Admit only that during the early fall of2007, Plaintiffs dealt with Paul 
Fife, a real estate agent acting on behalf of High Mark Development, LLC, and that the 
referenced non-disclosure agreement speaks for itself, and deny the remaining allegations 
contained in paragraph 9 of the Amended Complaint. 
10. Admit only that the referenced Agreement and its addenda are self-
contained documents and therefore speak for themselves, and deny the remaining allegations 
contained in paragraph 10 of the Amended Complaint. 
The October 17. 2007 Lease Estoppel Certificate 
11. Admit only that the referenced Lease Estoppel Certificate speaks for itself, 
and deny the remaining allegations contained in paragraph 11 of the Amended Complaint. 
Answer and Third-Party Complaint-3 146 
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12. Admit only that paragraph 5 of the referenced exhibit speaks for itself, and 
deny that Plaintiffs' recitation of the paragraph is correct, and therefore deny the allegations 
contained in paragraph 12 of the Amended Complaint. 
13. Admit only that paragraph 7 of the referenced exhibit speaks for itself, and 
deny the remaining allegations contained in paragraph 13 of the Amended Complaint. 
14. Admit only that the referenced certificate speaks for itself, and deny the 
remaining allegations contained in paragraph 14 of the Amended Complaint. 
15. Deny. 
16. Admit only that the referenced document speaks for itself and deny the 




The October 18. 2007 Agreement 
20. Admit only that the referenced Agreement speaks for itself, and deny the 
remaining allegations contained in paragraphs 20, 20a, 20b, 20c, and 20d. 
21. Deny for lack of information and knowledge. 
22. Deny for lack of information and knowledge. 
The June 1. 2005 Promissory Note 
23. Admit only that the referenced Agreement speaks for itself, and deny the 
remaining allegations contained in paragraph 23 of the Amended Complaint. 
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The October 1, 2005 Promissory Note 
24. Admit only that the referenced Agreement speaks for itself, and deny the 
remaining allegations contained in paragraph 24 of the Amended Complaint. 
The April 18, 2007 PromissorY Note 
25. Admit only that the referenced Agreement speaks for itself, and deny the 
remaining allegations contained in paragraph 25 of the Amended Complaint. 
The November 7.2007 Promissory Note 
26. Admit only that the referenced e-mail speaks for itself, and deny the 
remaining allegations contained in paragraph 26 of the Amended Complaint. 
27. Admit only that the referenced Note speaks for itself, and deny the 
remaining allegations contained in paragraph 27 of the Amended Complaint. 





BREACH OF CONTRACT 
31. The allegations contained in the preceding paragraphs are incorporated 
herein by reference. 
32. Admit only that the referenced addendum speaks for itself, and deny the 
remaining allegations contained in paragraph 32 of the Amended Complaint. 
33. Deny. 
34. Deny. 
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35. Deny. 
COUNT II 
BREACH OF IMPLIED COVENANT OF GOOD FAITH AND FAIR DEALING 
36. The allegations contained in the preceding paragraphs are incorporated 






NEGLIGENT AND/OR FRAUDULENT MISREPRESENTATION 
41. The allegations contained in the preceding paragraphs are incorporated 
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52. Deny for lack of infonnation and knowledge. 
53. Deny. 
COUNT IV 
NEGLIGENT AND/OR FRAUDULENT CONCEALMENT OF FACT 
MATERIAL TO TRANSACTION 
54. The allegations contained in the preceding paragraphs are incorporated 











63. The allegations contained in the preceding paragraphs are incorporated 
herein by reference. 
64. Deny. 
65. Deny. 
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GENERAL DENIAL 
Defendants deny generally and specifically each and every allegation set forth in 
the Amended Complaint not expressly admitted herein, including all allegations set forth in the 
associated Prayer for Relief. 
FIRST AFFIRMATIVE DEFENSE 
The Amended Complaint fails to state a claim upon which relief can be granted. 
SECOND AFFIRMATIVE DEFENSE 
Failure to mitigate damages. 
TIDRD AFFIRMATIVE DEFENSE 
Defendant did not breach the real estate purchase contract. 
FOURTH AFFIRMATIVE DEFENSE 
In the event any Defendants are found liable to Plaintiffs, any recovery Plaintiffs 
obtain under their claims are subject to indemnification and contribution as alleged in Third-
Party Plaintiffs' Third Party Complaint set forth below. 
FIFTH AFFJRMATIVE DEFENSE 
Waiver, estoppel, and unclean hands. 
SIXTH AFFIRMATIVE DEFENSE 
Failure to join a necessary and/or indispensible party or parties. 
WHEREFORE, Defendants request that Plaintiffs' Amended Complaint be 
dismissed, that they take nothing thereby, that Defendants be awarded their costs and attorneys' 
fees and for such other and further relief as the Court deems just and proper. 
. ... 
Answer and Third~Party Complainl-8 151 
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TIDRD-PARTY COMPLAINT 
Pursuant to Idaho R, Civ, p, 14(a), Third-Party Plaintiffs High Mark 
Development, LLC, Gordon Arave, Jared Arave, and Benjamin D. Arave, by and through the 
undersigned counsel, assert this Third-Party Complaint against Third-Party Defendants The 
Children's Center, Inc. and The Idaho Children's Center, Inc., as follows: 
PARTIES 
1. Third-Party Plaintiff High Mark Development, LLC ("High Mark") is an 
Idaho limited liability company, authorized to transact business within the State of Idaho, with its 
principal place of business in Bingham County, Idaho, and has been named as a defendant in the 
above-entitled action. 
2. Third-Party Plaintiff Gordon Arave is a member and manager of High 
Mark and has been named in his personal capacity in the above-entitled action. 
3. Third-Party Plaintiff Jared Arave is a member of High Mark and has been 
named in his personal capacity in the above-entitled action. 
4. Third-Party Plaintiff Benjamin D. Arave is a member of High Mark and 
has been named in his personal capacity in the above-entitled action. I' 
, 
5. Third-party Defendant The Children's Center, Inc. ("The Center") is an 
Idaho corporation, authorized to transact business within the State of Idaho. 
6. Third-Party Defendant The Idaho Children's Center, Inc. ("ICC") is an 
Idaho corporation, a successor of the Center, and authorized to transact business within the State 
ofIdaho. ICC was formed on February 15,2007. Its registered office address is 2105 Coronado 
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Street, Idaho Falls, Idaho 83404, and its mailing address at the time of its fonnation was 1675 
Curlew Drive, Ammon, Idaho 83406. 
JURISDICTION AND VENUE 
7. This Court has jurisdiction over this action and the parties, and venue is 
properly laid in this district and county. 
GENERAL ALLEGATIONS 
8. On October 1, 2008, Plaintiffs in the above-entitled action filed their First 
Amended Verified Complaint ("Amended Complaint") against Defendants and Third-Party 
Plaintiffs to recover damages in the amount of not less than $28,987.50 per month from January 
2008 through June 19,2016 arising from alleged fraudulent andlor negligent misrepresentations 
made in lease estoppel certificates signed by the Center andlor its representatives. Plaintiffs' 
Amended Complaint is incorporated herein by this reference. 
9. Defendants and Third-Party Plaintiffs deny Plaintiffs' allegations, and 
incorporate herein by reference their answer to the Amended Complaint. 
paragraphs. 
FIRST CAUSE OF ACTION 
(Indemnification and Contribution) 
10. Third-Party Plaintiffs reallege the allegations contained in the preceding 
11. Plaintiffs' Amended Complaint is incorporated by reference. 
12. The claims against the Center and ICC are derived from Plaintiffs' original 
claims against Defendants and Third-Party Plaintiffs. 
13, In the event that Defendants and Third-Party Plaintiffs and anyone of 
them are held liable to the original Plaintiffs or anyone of them, then the Third-Party Defendants 
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herein shall be responsible to the Defendants and Third-Party Plaintiffs through the rights of 
indemnification andlor contribution. 
14. In the event that Plaintiffs should receive any judgment against Defendants 
and Third-Party Plaintiffs, then Defendants and Third-Party Plaintiffs should be entitled to 
judgment against Third-Party Defendants, as specified below for contribution in the full amount 
of the amount of damages and costs awarded to Plaintiffs. 
paragraphs. 
SECOND CAUSE OF ACTION 
(Successor Liability against ICC) 
15. Third-Party Plaintiffs reallege the allegations contained in the preceding 
16. ICC is the successor entity of the Center. 
17. As such, ICC conducts the same operations with the same employees of 
the Center, and is essentially the same organization as the Center. 
18. The Center's assets and liabilities were transferred to ICC, and ICC as a 
matter oflaw stands in the shoes of the Center and is therefore liable for the liabilities incurred 
by the Center, including the lease estoppel certificates related to this action. 
19. As a result, ICC is liable to Third-Party Plaintiffs for all damages claimed 
herein, including indemnification and contribution. 
WHEREFORE, Third-Party Plaintiffs demand judgment against the Center and 
ICC as fonows: 
a. judgment against the Center and ICC for indemnification and/or 
contribution in the event Defendants are found liable for any portion of Plaintiffs' claims; 
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b. for any and all sums which may be adjudged against original Defendants 
and Third-Party Plaintiffs in favor of Plaintiffs; 
c. Costs of this action and attorneys' fees as allowed under rule or statute; 
and 
d. Any other appropriate relief allowed under the law. 
JURy DEMAND 
Pursuant to Idaho Rule of Civil Procedure 38(a), Defendants and Third-Party 
Plaintiffs respectfully demand a trial by jury of any issue triable of right by a jury. 
DATED this 20th day of October, 2008. 
WOOD CRAPO LLC 
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CERTIFICATE OF SERVICE 
I hereby certify that on the 2ff' day of October 2008, 1 mailed a troe and correct 
copy of the foregoing ANSWER TO FIRST AMENDED VERIFIED COMPLAINT AND 
THIRD-PARTY COMPLAlNTto the following: 
HOPKINS RODEN CROCKEIT HANSEN & I-IOOPES, PLLC 
Gregory L. Crockett 
Sean 1. Coletti 
428 Park Avenue 
P.O. Box 51219 
Idaho Falls, Idaho 83405-1219 
Attorneys for Plaintiffs 






IN THE DISTRlCT COURT OF THE SEVENTH JUDICIAL DISTRlCT OF THE STATE OF 



















THOMAS O'SHEA and ANNE 
DONAHUE O'SHEA, Trustees of the 
Thomas and Alme O'Shea Trust uld/t 
DATED NOVEMBER 2, 1998; 
GRANDVIEW CREDIT, LLC, A 
California limited liability company; 
CALEB FOOTE, an individual, KATE 
LARKIN DONAHUE, an individual, JOHN 
KEVIN DONAHUE, an individual, and 
SAN FRANSCISCO RESIDENCE CLUB, 




















HIGH MARK DEVELOPMENT, LLC, an ~ 
Idaho limited liability company; GORDON ) 
ARAVE, individually and as Member of High ) 
Mark Development, LLC; JARED ARA VE, ) 
individually and as Member of High Mark ) 
Development, LLC; BENJAMIN D. ARA VE, ) 
individually and as Member of High Mark ~ 
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ANSWER TO THIRD PARTY 
COMPLAINT 
Answer - 1 
HIGH MARK DEVELOPMENT, LLC, an ) 
1 Idaho limited liability company; GORDON ) 
ARA VE, individually and as Member of High ) 
2 Mark Development, LLC; JARED ARA VE, ) 
3 individually and as Member of High Mark ~ 
Development, LLC; BENJAMIN D. ARA VE, ) 























Development, LLC, ) 
Third-Party Plaintiffs, 
THE CHILDREN'S CENTER, INC., 
an Idaho Corporation; THE IDAHO 









Third Party Defendants, The Children Center, Inc., an Idaho Corporation, The Idaho 
Children's Center, Inc., an Idaho Corporation, by and through their attomeY,answer Third Party 
Plaintiffs' Complaint as follows: 
1 . Third Party Plaintiffs fail to state a cause of action against Third Party Defendants 
upon which relief can be granted; 
2. Third Party Defendants deny paragraphs 1-19, inclusive of Third Party Plaintiffs' 
Complaint. 
GENERAL DENIAL 
The Third Party Defendants deny general and specifically each and every allegation set 
forth in the Third Party Complaint not expressly admitted herein including all allegations set 
forth in the associated prayer for relief. 
FIRST AFFIRMATIVE DEFENSE 
Third Party Complaint fails to claim upon which relief can be granted. 
SECOND AFFIRMATIVE DEFENSE 
Failure to mitigate damages. 
158 















THIRD AFFIRMATIVE DEFENSE 
Waiver, estoppel and unclean hands. 
Wherefore, Third Party Defendants request that Third Paliy Plaintiffs' Complaint be 
dismissed, and that they take nothing thereby, that Third Paliy Defendants be awarded their costs 
and attorney's fees and for such other and further relief as the Court deems just alld proper. 
Dated this ~ of November, 2008. 
CERTIFICATE OF SERVICE 
I HEREBY C~R.t-E.Y that I am a licensed attorney in Idaho, with my office in Idaho 
Falls, and that on the b day of November, 2008, I served a true and correct copy of the 
following-described document on the parties listed below, by facsimile transfer, mailing with the 
correct postage thereon, or by causing the same to be hand delivered. 
15 DOCUMENT SERVED: 
I ANSWER 16 










WOOD CRAPO LLC. 
Richard J. Armstrong, Esq. 
500 Eagle Gate Tower 
60 East South Temple, Suite 500 
Salt Lake City, Utah 84111 
AMailed 0 Hand Delivered ~axed 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICiIAft<IBIS1rktC1'IOFt'(]:E{E 
INfIL \ f ' ; r ...... . 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 
THOMAS O'SHEA and ANNE DONOHUE ) 
O'SHEA, Trustees of the Thomas ) 
and Anne O'Shea Trust u/d/t ) 
DATED NOVEMBER 2, 1998; ) 
GRANDVIEW CREDIT, LLC, a ) 
California limited liability ) 
company; CALEB FOOTE, an ) 
Individual; KATE LARKIN DONOHUE,) 
an Individual; JOHN KEVIN ) 
DONOHUE, an Individuali and SAN ) 
FRANCISCO RESIDENCE CLUB, INC., ) 
a California corporation, ) 
8 DEC ~3 ·~o 




) ORDER FOR TELEPHONIC 
HIGH MARK DEVELOPMENT LLC, an ) STATUS CONFERENCE 
Idaho limited liability companYi) 
GORDON ARAVE, individually and ) 
As Member of High Mark ) 
Development, LLCi JARED ARAVE, ) 
Individually and as Member of ) 
High Mark Development, LLCi ) 
BENJAMIN ARAVE, Individually and) 
as Member of High Mark ) 
Development, LLC, and ) 
JOHN DOES I-X, ) 
) 
Defendants. ) 
~~~~~~===-~~~~-----------) HIGH MARK DEVELOPMENT LLC, an ) 
Idaho limited liability companYi) 
GORDON ARAVE, individually and ) 
As Member of High Mark ) 
Development, LLCi JARED ARAVE, ) 
Individually and as Member of ) 
High Mark Development, LLCi ) 
BENJAMIN ARAVE, Individually and) 
as Member of High Mark ) 
Development, LLC, and ) 
JOHN DOES I-X, ) 
) 





THE CHILDREN's , INC., 
An Idaho corporation; THE IDAHO 
CHILDREN'S CENTER, INC., an 
Idaho corporation, 
Third-Party Defendants. 
Pursuant to Rule 16, I.R.C.P., it is hereby ordered that a 
status conference be conducted by and between the Court and the 
counsel of record in regard to the above-entitled case on December 
16, 2008, at 9:30 a.m. 
It is further ordered that at least one of the attorneys for 
each party participating in said status conference have authority 
to enter into stipulations and to make admissions regarding all 
matters that the parties may reasonably anticipate being 
discussed. (See Rule 16 (b) and Rule 16 (c)). Counsel shall also 
be prepared to furnish the Court with available dates for a pre-
trial conference and trial setting. 
The Plaintiff is directed to initiate the telephone 
conference call to the Court. 
extension 1340. 
The telephone number is 529-1350 
Dated this .~ day of December, 2008. 
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CERTIFICATE OF SERVICE 
I hereby certify that on the day of December, 2008, that I 
mailed or hand delivered a true and correct copy of the foregoing 
document to the following: 
Gregory L. Crockett 
Sean J. Coletti 
PO Box 51219 
Idaho Falls, ID 83405-1219 
Richard J. Armstrong 
500 Eagle Gate Tower 
60 E. South Temple, Ste. 500 
Salt Lake City, UT 84111 
Marc J. Weinpel 
1975 Martha Ave. 
Idaho Falls, ID 83404 
Kipp L. Manwaring 
381 Shoup Ave., Ste.210 




WOOD CRAPO LLC 
Richard 1. Armstrong 
500 Eagle Gate Tower 
60 East South Temple, Suite 500 
Salt Lake City, Utah 84111 
(801) 366-6060 
Idaho Bar Number 5548 
Brinton M. Wilkins 
500 Eagle Gate Tower 
60 East South Temple 
Salt Lake City, Utah 84111 
Telephone: (801) 366-6060 
Utah Bar Number 10713 
Attorneysfor Defendants 
B 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT 
STATE OF IDAHO, COUNTY OF BONNEVILLE 
) 
THOMAS O'SHEA and ANNE DONAHUE ) 
O'SHEA, Trustees of the Thomas and Anne ) 
O'Shea Trust u1d/t DATED NOVEMBER 2, ) 
1998; GRANDVIEW CREDIT, LLC, a ) 
California limited liability company; CALEB ) 
FOOT, an individual, KATE LARKIN ) 
DONAHUE, an individual, JOHN KEVIN ) 
DONAHUE, an individual, and SAN ) 
FRANCISCO RESIDENCE CLUB, INC., a ) 






HIGH MARK DEVELOPMENT, LLC, an ) 
Idaho limited liability company; GORDON ) 
ARA VE, individually and as Member of High ) 
Mark Development, LLC; JARED ARA VE, ) 
individually and as Member of High Mark ) 
Development, LLC; BENJAMIN D. ARA VE, ) 
individually and as Member of High Mark ) 





1 P ') ... 0 ... ) 
ORDER GRANTING MOTION 
FOR LIMITED ADMISSION 
Case No. CV -08-4025 
Judge Joel Tingey 
) 
HIGH MARK DEVELOPMENT, LLC, an ) 
Idaho limited liability company; GORDON ) 
ARA VE, individually and as Member of High ) 
Mark Development, LLC; JARED ARA VE, ) 
individually and as Member of High Mark ) 
Development, LLC; BENJAMIN D. ARA VE, ) 
individually and as Member of High Mark ) 
Development, LLC, ) 
) 




THE CHILDREN'S CENTER, INC., an Idaho ) 
corporation; THE IDAHO CHILDREN'S ) 
CENTER, INC., an Idaho corporation, ) 
) 
Third-Party Defendants. ) 
Based upon the Motion for Limited Admission of Brinton M. Wilkins and the 
consent to appear as local counsel by Richard 1. Armstrong, it is hereby ordered that Brinton M. 
Wilkins be admitted pursuant to Idaho Bar Commission Rule 222, for the purpose of the above-
captioned matter. 
D A TED this / 6day of December, 2008. 
BY THE COURT: 
164 
2 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 5th day of December, 2085, a true and correct 
copy of the foregoing ORDER GRANTING MOTION FOR LIMITED ADMISSION was 
mailed, postage prepaid, to the following: 
HOPKINS RODEN CROCKETT HANSEN & HOOPES, PLLC 
Gregory L. Crockett 
Sean 1. Coletti 
428 Park Avenue 
P.O. Box 51219 
Idaho Falls, Idaho 83405-1219 
Attorneys for Plaintiffs 
Marc 1. Weinpel 
1975 Martha Avenue 
Idaho Falls, Idaho 83404 
Attorney for Third-Party Defendants 
Idaho State Bar 
P.O. Box 895 
Boise, ID 83701 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT ~ T~ 15 P 3 :45 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 
THOMAS O'SHEA and ANNE DONOHUE ) 
O'SHEA, Trustees of the Thomas ) 
and Anne O'Shea Trust u/d/t ) 
DATED NOVEMBER 2, 1998; ) 
GRANDVIEW CREDIT, LLC, a ) 
California limited liability ) 
company; CALEB FOOTE, an ) 
Individual; KATE LARKIN DONOHUE,) 
an Individual; JOHN KEVIN ) 
DONOHUE, an Individual; and SAN ) 
FRANCISCO RESIDENCE CLUB, INC., ) 






HIGH MARK DEVELOPMENT LLC, an ) 
Idaho limited liability company;) 
GORDON ARAVE, individually and ) 
As Member of High Mark ) 
Development, LLCi JARED ARAVE, ) 
Individually and as Member of ) 
High Mark Development, LLC; ) 
BENJAMIN ARAVE, Individually and) 
as Member of High Mark ) 
Development, LLC, and ) 
JOHN DOES I-X, ) 
) 
Defendants. ) 
==~~~~~==~~~==~~~------) HIGH MARK DEVELOPMENT LLC, an ) 
Idaho limited liability companYi) 
GORDON ARAVE, individually and ) 
As Member of High Mark ) 
Development, LLC; JARED ARAVE, ) 
Individually and as Member of ) 
High Mark Development, LLC; ) 
BENJAMIN ARAVE, Individually and) 
as Member of High Mark ) 
ORDER 
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ORDER AND NOTICE 
SETTING JURY TRIAL 
Case No. CV-08-4025 
Development! LLC, and 
JOHN DOES I-X! 









THE CHILDREN's CENTER, INC., ) 
An Idaho corporation; THE IDAHO ) 
CHILDREN'S CENTER, INC., an ) 




Pursuant to Rule 16 of the Idaho Rules of Civil Procedure, 
the following pre-trial schedule shall govern all proceedings in 
this case: 
ORDER 
I . IT IS HEREBY ORDERED: 
1. A Pre-trial Conference is scheduled for September 23, 
2009 at 8:30 a.m. 
2. Jury trial is scheduled for 10:00 a.m. (or 1:30 p.m.) 
on October 6, 2008. 
3. Dispositive motions must be filed at least 60 days 
prior to trial. 
4. Plaintiff(s) expert witness disclosure, including 
opinions and conclusions must be filed at least 100 
days before trial. Defendant(s) expert witness 
disclosure including opinions and conclusions must be 
filed at least 80 days before trial. 
5. All discovery shall be completed 45 days prior to 
trial. 
6. The parties and their attorneys shall attend a 
mediation session before a qualified attorney mediator 
or district judge selected by the parties. Unless 
excused by Mediator, lead trial counsel, the parties 
and a representative of any insurer of a party shall 
attend the mediation with adequate settlement 
authority. Mediation should be completed at least 90 
days prior to trial. 
II. IT IS FURTHER ORDERED that each attorney shall, no 
later than three (3) days prior to the pre-trial conference: 
1. File a list of names of persons who may be called to 
testify. 
2. File a descriptive list of all exhibits proposed to be 
167 
ORDER 
offered into evidence 
3. File a brief citing legal authorities upon which the 
party relies as to each issue of law to be litigated. 
4. File proposed jury instructions. The parties need not 
submit IDJI2 instruction numbers 1.01 through 1.43. 
All instructions shall be prepared in accordance with 
I.R.C.P. 51 (a). 
III. IT IS FURTHER ORDERED that each attorney shall no later 
than seven (7) days before trial: 
1. File any objections to the jury instructions requested 
by an opponent specifying the instruction and the 
grounds for the objection. 
IV. IT IS FURTHER ORDERED that: 
1. Any exhibits or witnesses discovered after the last 
required disclosure shall immediately be disclosed to 
the court and opposing counsel by filing and service 
stating the date upon which the same was discovered. 
2. No witnesses shall testify and no exhibits shall be 
admitted into evidence at trial other than those 
disclosed, listed and submitted to the clerk of the 
court in accordance with this order. 
3. On the first day of trial deposit with the clerk of the 
court all exhibits to be introduced. Plaintiff shall 
pre-mark and staple exhibits in numerical sequence as 
outlined in Plaintiff's exhibit list and Defendant's 
exhibits shall be pre-marked and stapled in 
alphabetical sequence as outlined in Defendant's 
exhibit list. Pages of exhibits shall be stapled, with 
a sticker placed on the first page of the actual 
exhibit. 
4. This order shall control the course of this action 
unless modified for good cause shown to prevent 
manifest injustice. 
5. The Court may impose appropriate sanctions for 
violation of this order. 
DATED this L~ day of December, 20~ 
\ 
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CERTIFICATE OF SERVICE 
I hereby certify that on the 1& day of December, 2008, I 
caused a true and correct copy of the foregoing document to 
be delivered to the following: 
Gregory L. Crockett 
Sean J. Coletti 
PO Box 51219 
Idaho Falls, ID 83405-1219 
Richard J. Armstrong 
500 Eagle Gate Tower 
60 E. South Temple, Ste. 500 
Salt Lake City, UT 84111 
Marc J. Weinpel 
1975 Martha Ave. 
Idaho Falls, ID 83404 
Kipp L. Manwaring 
381 Shoup Ave., Ste.210 
Idaho Falls, ID 83402 
ORDER 
RONALD LONGMORE 
Deputy Court Clerk 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 
THOMAS O'SHEA and ANNE 
DONAHUE O'SHEA, Trustees of the 
Thomas and Anne O'Shea Trust u/d/t 
DATED NOVEMBER 2,1998; 
GRANDVIEW CREDIT, LLC, a 
California limited liability company; 
CALEB FOOTE, an individual, KATE 
LARKIN DONAHUE, an individual, 
JOHN KEVIN DONAHUE, an 
individual, and SAN FRANCISCO 




HIGH MARK DEVELOPMENT, LLC, 
an Idaho limited liability company; 
GORDON ARA VE, individually and as 
Member of High Mark Development, 
LLC; JARED ARA VE, individually and 
as Member of High Mark Development, 
LLC; BENJAMIN ARA VE, individually 
and as Member of High Mark 
Development, LLC, and JOHN DOES I-
X, 
Defendants. 
ORDER FOR CONSOLIDATION - 1 
Case No. CV-08-4025 
ORDER FOR CONSOLIDATION 
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HIGH MARK DEVELOPMENT, LLC, 
an Idaho limited liability company; 
GORDON ARA VE, individually and as 
Member of High Mark Development, 
LLC; JARED ARAVE, individually and 
as Member of High Mark Development, 
LLC; BENJAMIN ARA VE, individually 




THE CHILDREN'S CENTER, INC., an 
Idaho corporation; THE IDAHO 
CHILDREN'S CENTER, INC., an Idaho 
corporation, 
Third-Party Defendants. 
THOMAS O'SHEA and ANNE 
DONAHUE O'SHEA, Trustees of the 
Thomas and Anne O'Shea Trust u/d/t 
DATED NOVEMBER 2, 1998; 
GRANDVIEW CREDIT, LLC, a 
California limited liability company; 
CALEB FOOTE, an individual, KATE 
LARKIN DONAHUE, an individual, 
JOHN KEVIN DONAHUE, an 
individual, and SAN FRANCISCO 




THE CHILDREN'S CENTER, INC., an 
Idaho corporation; THE IDAHO 
CHILDREN'S CENTER, INC.; an Idaho 
corporation; MATTHEW F. SMITH, 
individually and as Statutory Trustee; 
DALE A. SCHNEIDER, individually, 
and as Statutory Trustee; and JOHN 
DOES I-X, 
Defendants. 
ORDER FOR CONSOLIDATION - 2 
Case No. CV-08-2628 
171 
THE COURT having considered the Stipulation for Consolidation and good cause 
appearing therefore, 
IT IS HEREBY ORDERED that Bonneville County Case No. CV-08-402S, 
entitled Thomas O'Shea, et al. vs. High Mark Development, LLC, et al., and Bonneville County 
Case No. CV-08-2628, Thomas O'Shea, et al. vs. The Children's Center, et aI., be consolidated 
for all purposes including trial and shall be identified under Case No. CV-08-402S. 
DA TED this day of December, 2008. 
--f-
ORDER FOR CONSOLIDATION - 3 172 
CERTIFICATE OF ENTRY 
I, the undersigned and Clerk of the above-entitled court, hereby certify that 
pursuant to Idaho Rule of Civil Procedure 77( d), a copy of the foregoing was duly posted by first 
class mail to the defendant's and to plaintiffs counsel at the names and addresses stated below. 
/l 




~ RONALD LONGMORE, CLERK 
By \~/!f'L<'J~" 
Deputy Clerk 
Gregory L. Crockett, Esq. D U.S. Mail 
Hopkins Roden Crockett • Courthouse Box 
Hansen & Hoopes, PLLC D Hand Delivery 
428 Park Avenue D Facsimile 
P. O. Box 51219 
Idaho Falls, ID 83405-1219 
Richard 1. Armstrong, Esq. • U.S. Mail 
Wood Crapo LLC D Overnight Delivery 
500 Eagle Gate Tower D Hand Delivery 
60 East South Temple, Suite 500 D Facsimile 
Salt Lake City, Utah 84111 
Marc 1. Weinpel, Esq. • U.S. Mail 
1975 Martha A venue D Overnight Delivery 
Idaho Falls, ID 83404 D Hand Delivery 
D Facsimile 
Kipp L. Manwaring, Esq. • U.S. Mail 
Manwaring Law Office, P.A. D Overnight Delivery 
381 Shoup Avenue, Ste. 210 D Hand Delivery 
Idaho Falls, ID 83402 D Facsimile 
ORDER FOR CONSOLIDATION - 4 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 
THOMAS O'SHEA and ANNE DONOHUE ) 
O'SHEA, Trustees of the Thomas ) 
and Anne O'Shea Trust u/d/t ) 
DATED NOVEMBER 2, 1998; ) 
GRANDVIEW CREDIT, LLC, a ) 
California limited liability ) 
companYi CALEB FOOTE, an ) 
individual; KATE LARKIN DONOHUE,) 
an Individual; JOHN KEVIN ) 
DONOHUE, an Individual; and SAN ) 
FRANCISCO RESIDENCE CLUB, INC., ) 
a California corporation, ) MINUTE ENTRY 





HIGH MARK DEVELOPMENT LLC, an ) 
Idaho limited liability companYi) 
GORDON ARAVE, individually and ) 
as Member of High Mark ) 
Development, LLCi JARED ARAVE, ) 
individually and as Member of ) 
High Mark Development, LLC; ) 
BENJAMIN ARAVE, Individually and) 
as Member of High Mark ) 
Development, LLC, and ) 
JOHN DOES I-X, ) 
) 
Defendants. ) 
==~~~=-====~~--------------) HIGH MARK DEVELOPMENT LLC, an ) 
Idaho limited liability companYi) 
GORDON ARAVE, individually and ) 
as Member of High Mark ) 
Development, LLC; JARED ARAVE, ) 
individually and as Member of ) 
High Mark Development, LLCi ) 
BENJAMIN ARAVE, Individually and) 
as Member of High Mark ) 
Development, LLC, and ) 
JOHN DOES I-X, ) 
) 





THE CHILDREN'S CENTER, INC., ) 
an Idaho corporationi THE IDAHO ) 
CHILDREN'S CENTER, INC., an ) 
Idaho corporation, ) 
) 
Third Party Defendants. ) 
) 
=T=H:-:CO=MAC:::-=S:--:CO-=-'-=S=--H=E=A-a-n-d::---:ANN-=-=E==---CD=-O=N=-=-=-O=H=U=E-) 
O'SHEA, Trustees of the Thomas ) 
and Anne O'Shea Trust u/d/t ) 
DATED NOVEMBER 2, 1998i ) 
GRANDVIEW CREDIT, LLC, a ) 
California limited liability ) 
companYi CALEB FOOTE, an ) 
individual; KATE LARKIN DONOHUE,) 
an Individual; JOHN KEVIN ) 
DONOHUE, an Individuali and SAN ) 
FRANCISCO RESIDENCE CLUB, INC., ) 
a California corporation, ) 





THE CHILDREN'S CENTER, INC., an ) 
Idaho corporation; THE IDAHO ) 
CHILDREN'S CENTER, INC. i an ) 
Idaho corporation; MATTHEW F. ) 
SMITH, individually and as ) 
Statutory Trusteei DALE A. ) 
SCHNEIDER, individually, and as ) 
Statutory Trusteei and JOHN ) 
DOES I-X, ) 
) 
Defendants. ) 
On the 14th day of January, 2009, Defendant Dale Schneider's 
motion to dismiss and motion for indemnification came before the 
Honorable Joel E. Tingey, District Judge, in open court at Idaho 
Falls, Idaho. 
Mr. Jack Fuller, Court Reporter, and Mrs. Marlene Southwick, 
Deputy Court Clerk, were present. 
175 
Mr. Sean Coletti appeared on behalf of the Plaintiffs. 
Mr. Kipp Manwaring appeared on behalf of Defendant Dale 
Schneider. 
Mr. Marc Weinpel appeared on behalf of Defendants The 
Children's Center, Inc. and The Idaho Children's Center, Inc. 
Mr. Manwaring presented Defendant Schneider's motion to 
dismiss. Mr. Coletti presented argument in opposition to the 
motion to dismiss. Mr. Manwaring presented rebuttal argument. 
Mr. Weinpel presented argument in support of the motion. 
Mr. Manwaring presented Defendant Schneider's motion for 
indemnification. Mr. Weinpel responded to the motion. 
The Court will take the matter under advisement and issue an 
opinion as soon as possible. 
Court was thus adjourned. 
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CERTIFICATE OF SERVICE 
I hereby certify that on the 14th day of January, 2000, I 
caused a true and correct copy of the foregoing document to 
be delivered to the following: 
Gregory L. Crockett 
Sean J. Coletti 
PO Box 51219 
Idaho Falls, ID 83405 1219 
Richard J. Armstrong 
500 Eagle Gate Tower 
60 E. South Temple, Ste. 500 
Salt Lake City, UT 84111 
Marc J. Weinpel 
1975 Martha Ave. 
Idaho Falls, ID 83404 
Kipp L. Manwaring 
381 Shoup Ave., Ste.210 
Idaho Falls, ID 83402 
RONALD LONGMORE 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 
THOMAS O'SHEA and ANNE DONAHUE 
O'SHEA, et aI., 
Plaintiff, 
vs. 
Case No. CV -08-4025 
Case No. CV -08-2628 
HIGH MARK DEVELOPMENT, LLC, THE 
CHILDREN'S CENTER, INC., DALE A. 
SCHNEIDER, et at., 
ORDER 
Defendants. 
THIS MATTER has come before the COUli on Defendant Dale Schneider's 
Motion for Dismissal and Motion for Indemnification and advancement of expenses. As 
to the motion for dismissal, Schneider claims that there is no basis to "pierce the 
corporate veil" and hold him personally liable for the acts of the Defendant corporations, 
Children's Center, Inc., and The Idaho Children's Center, Inc. 
The burden of proof applicable to a claim to pierce the corporate veil is set out in 
case law. 
"To warrant casting aside the legal fiction of distinct corporate existence 
'" it must ... be shown that there is such a unity of interest and ownership 
that the individuality of such corporation and such person has ceased; and 
it must further appear from the facts that the observance of the fiction of 
separate existence would, under the circumstances, sanction a fraud or 
promote injustice." Hayhurst v. Boyd, 50 Idaho 752, 761, 300 P. 895, 897 
(1931 ) (citations omitted). . ... Merely being a director or officer of a 
corporation is not sufficient to pierce the corporate veil. 
Maroun v. Wyreless Systems, Inc., 141 Idaho 604,114 P.3d 974,983 (2005). 
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Other factors to be considered are whether the individual was operating a "oneman show" 
(Chick v. Tomlinson, 96 Idaho 573, 531 P.2d 573 (1975)) and whether the enterprise was being 
operated without regard for corporate procedures (Surety Life Ins. Co. v. Rose Chapel A1orluary, 
In., 95 Idaho 599, 514 P.2d 594 (1973)). The record before the Court indicates that the operation 
of the corporations and decision making was primarily by Defendant Matthew Smith. The 
record further establishes that to the extent Schneider controlled the operation of the 
corporations, the corporations substantially followed the necessary formalities for corporate 
status. 
While the standards applicable to a motion for summary judgment are applicable to 
Schneider's motion, with all reasonable inferences to be made in favor of the non-moving party, 
the Court finds that Count III of the complaint seeking to pierce the corporate veil is not 
supported by the evidence. This Court finds that the corporations are not the alter ego of 
Schneider. Since Plaintiffs' claim against Schneider is limited to his alleged liability under an 
"alter ego" and "piercing the corporate veil" argument, the complaint as against Schneider 
should be dismissed. 
This ruling is not an exoneration of the actions or non-actions of Schneider, and is to 
have no effect on Plaintiffs' claims for alleged fraudulent transfers between corporations. This 
ruling simply addresses the narrow issue of whether the facts support a claim for piercing the 
corporate veil as to Schneider. 
This Court further finds that Schneider's involvement in this matter is by reason of his 
being a director/officer in the corporations. Indemnification by the corporations for expenses in 
defending this matter is appropriate pursuant to I.e. § 30-1-852 and § 30-1-854. 
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THEREFORE, the Court having reviewed the record, and heard oral argument, and good 
cause appearing therefore; 
IT IS HEREBY ORDERED that Defendant Schneider's motion for dismissal is granted. 
Defendant Schneider's motion for indemnification is also granted. 
/' 
DATED this I (P day of January, 2009. 
180 
ORDER - 3 
CERTIFICATE OF SERVICE 
I hereby certify that on this /Ioday of January, 2009, I did send a true and correct copy 
of the foregoing document upon the parties listed below by mailing, with the correct 
postage thereon; by causing the same to be placed in the respective courthouse mailbox; 
or by causing the same to be hand-delivered. 
Gregory L. Crockett 
Sean 1. Coletti 
428 Park A venue 
P.O. Box 51219 
Idaho Falls, ID 83405-1219 
Richard 1. Armstrong 
WOOD CRAPO, LLC 
500 Eagle Gate Tower 
60 East South Temple 
Salt Lake City, UT 84111 
Marc Weinpel 
1975 Martha Ave. 
Idaho Falls, ID 83404 
Kipp L. Manwaring 
Manwaring Law Office 
381 Shoup Ave., Suite 210 
Idaho Falls, ID 83402 
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RONALD LONGMORE 
Clerk of the District Court 
Bonneville County, Idaho 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 
THOMAS O'SHEA and ANNE DONOHUE ) 
O'SHEA, Trustees of the Thomas ) 
and Anne O'Shea Trust u/d/t ) 
DATED NOVEMBER 2, 1998; ) 
GRANDVIEW CREDIT, LLC, a ) 
California limited liability ) 
company; CALEB FOOTE, an ) 
individual; KATE LARKIN DONOHUE,) 
an Individual; JOHN KEVIN ) 
DONOHUE, an Individual; and SAN ) 
FRANCISCO RESIDENCE CLUB, INC., ) 
a California corporation, ) MINUTE ENTRY 





HIGH MARK DEVELOPMENT LLC, an ) 
Idaho limited liability companYi) 
GORDON ARAVE, individually and ) 
as Member of High Mark ) 
Development, LLCi JARED ARAVE, ) 
individually and as Member of ) 
High Mark Development, LLCi ) 
BENJAMIN ARAVE, Individually and) 
as Member of High Mark ) 
Development, LLC, and ) 
JOHN DOES I-X, ) 
) 
Defendants. ) 
HIGH MARK DEVELOPMENT LLC, an 
Idaho limited liability companYi) 
GORDON ARAVE, individually and ) 
as Member of High Mark ) 
Development, LLCi JARED ARAVE, ) 
individually and as Member of ) 
High Mark Development, LLCi ) 
BENJAMIN ARAVE, Individually and) 
as Member of High Mark ) 
Development, LLC, and ) 
JOHN DOES I-X, ) 
) 





THE CHILDREN'S CENTER, INC., ) 
an Idaho corporation; THE IDAHO ) 
CHILDREN'S CENTER, INC., an ) 
Idaho corporation, ) 
) 
Third-Party Defendants. ) 
) 
-T-H-O-MA-S-O-'-S-H-E-A--a-n-=d=--ANN--E-D-O-:--N-O-H-U-E-) 
O'SHEA, Trustees of the Thomas ) 
and Anne O'Shea Trust u/d/t ) 
DATED NOVEMBER 2, 1998; ) 
GRANDVIEW CREDIT, LLC, a ) 
California limited liability ) 
company; CALEB FOOTE, an ) 
individual; KATE LARKIN DONOHUE,) 
an Individual; JOHN KEVIN ) 
DONOHUE, an Individual; and SAN ) 
FRANCISCO RESIDENCE CLUB, INC., ) 
a California corporation, ) 





THE CHILDREN'S CENTER, INC., an ) 
Idaho corporation; THE IDAHO ) 
CHILDREN'S CENTER, INC.; an ) 
Idaho corporation; MATTHEW F. ) 
SMITH, individually and as ) 
Statutory Trustee; DALE A. ) 
SCHNEIDER, individually, and as ) 
Statutory Trustee; and JOHN ) 
DOES I-X, ) 
) 
Defendants. ) 
On the 27th day of January, 2009, Defendant's motion for 
partial summary judgment came before the Honorable Joel E. 
Tingey, District Judge, in open court at Idaho Falls, Idaho. 
Mr. Jack Fuller, Court Reporter, and Mrs. Marlene Southwick, 
Deputy Court Clerk, were present. 
Mr. Sean Coletti appeared on behalf of the Plaintiffs. 
183 
Mr. Richard Armstrong appeared on behalf of Defendants High 
Mark Development, Gordon Arave, Ben Arave and Jared Arave. 
No one appeared on behalf of Defendant Dale Schneider. 
No one appeared on behalf of Defendants The Children's 
Center, Inc. and The Idaho Children's Center, Inc. 
Mr. Armstrong presented Defendant's motion for summary 
judgment re: negligent misrepresentation. Mr. Coletti presented 
argument in opposition to the motion to dismiss. Mr. Armstrong 
presented rebuttal argument. 
The Court granted the motion. 
Mr. Armstrong will prepare a proposed order for the Court's 
signature. 
Court was thus adjourned. 
184 
CERTIFICATE OF SERVICE 
I hereby certify that on the 27th day of January, 2000, I 
caused a true and correct copy of the foregoing document to 
be delivered to the following: 
Gregory L. Crockett 
Sean J. Coletti 
PO Box 51219 
Idaho Falls, ID 83405-1219 
(Plaintiffs) 
Richard J. Armstrong 
500 Eagle Gate Tower 
60 E. South Temple, Ste. 500 
Salt Lake City, UT 84111 
RONALD LONGMORE 
Deputy Court Clerk 
(High Mark Development, Gordon Arave, Ben Arave and Jared Arave) 
Marc J. Weinpel 
1975 Martha Ave. 
Idaho Falls, ID 83404 
(Children's Center, Inc. and The Idaho Children's Center, Inc) 
Kipp L. Manwaring 
381 Shoup Ave., Ste.210 
Idaho Falls, ID 83402 
(Dale Schneider) 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 
THOMAS O'SHEA and ANNE DONOHUE ) 
O'SHEA, Trustees of the Thomas ) 
and Anne O'Shea Trust u/d/t ) 
DATED NOVEMBER 2, 1998i ) 
GRANDVIEW CREDIT, LLC, a ) 
California limited liability ) 
companYi CALEB FOOTE, an ) 
individuali KATE LARKIN DONOHUE,) 
an Individuali JOHN KEVIN ) 
DONOHUE, an Individuali and SAN ) 
FRANCISCO RESIDENCE CLUB, INC., ) 
a California corporation, ) MINUTE ENTRY 





HIGH MARK DEVELOPMENT LLC, an ) 
Idaho limited liability companYi) 
GORDON ARAVE, individually and ) 
as Member of High Mark ) 
Development, LLCi JARED ARAVE, ) 
individually and as Member of ) 
High Mark Development, LLCi ) 
BENJAMIN ARAVE, Individually and) 
as Member of High Mark ) 
Development, LLC, and ) 
J"OHN DOES I-X, ) 
) 
Defendants. ) 
---------------------------------) HIGH MARK DEVELOPMENT LLC, an ) 
Idaho limited liability companYi) 
GORDON ARAVE, individually and ) 
as Member of High Mark ) 
Development, LLCi JARED ARAVE, ) 
individually and as Member of ) 
High Mark Development, LLCi ) 
BENJAMIN ARAVE, Individually and) 
as Member of High Mark ) 
Development, LLC, and ) 
JOHN DOES I-X, ) 
) 





THE CHILDREN'S CENTER, INC., ) 
an Idaho corporation; THE IDAHO ) 
CHILDREN'S CENTER, INC., an ) 
Idaho corporation, ) 
) 
Third-Party Defendants. ) 
THOMAS O'SHEA ANNE DONOHUE ) 
O'SHEA, Trustees of the Thomas ) 
and Anne O'Shea Trust u/d/t ) 
DATED NOVEMBER 2, 1998; ) 
GRANDVIEW CREDIT, LLC, a ) 
California limited liability ) 
company; CALEB FOOTE, an ) 
individual; KATE LARKIN DONOHUE,) 
an Individual; JOHN KEVIN ) 
DONOHUE, an Individual; and SAN ) 
FRANCISCO RESIDENCE CLUB, INC., ) 
a California corporation, ) 





THE CHILDREN'S CENTER, INC., an ) 
Idaho corporation; THE IDAHO ) 
CHILDREN'S CENTER, INC.; an ) 
Idaho corporation; MATTHEW F. ) 
SMITH, individually and as ) 
Statutory Trustee; DALE A. ) 
SCHNEIDER, individually, and as ) 
Statutory Trustee; and JOHN ) 
DOES I-X, ) 
) 
Defendants. ) 
On the 19th day of February, 2009, Defendant Schneider's 
motion for costs and fees came before the Honorable Joel E. 
Tingey, District Judge, in open court at Idaho Falls, Idaho. 
Mr. Jack Fuller, Court Reporter, and Mrs. Marlene Southwick, 
Deputy Court Clerk, were present. 
Mr. Greg Crockett appeared on behalf of the Plaintiffs. 
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Mr. Kipp Manwaring appeared on behalf of Defendant Dale 
Schneider. 
Mr. Manwaring presented Defendant Schneider's motion for 
costs and fees. Mr. Crockett argued in opposition to the motion. 
Mr. Manwaring presented rebuttal argument. 
The Court will take the motion under advisement and issue an 
opinion as soon as possible. 
Court was thus adjourned. 
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CERTIFICATE OF SERVICE 
I hereby certify that on the 19th day of FebruarYI 2009 1 I 
caused a true and correct copy of the foregoing document to 
be delivered to the following: 
Gregory L. Crockett 
Sean J. Coletti 
PO Box 51219 
Idaho Falls l ID 83405-1219 
Richard J. Armstrong 
500 Eagle Gate Tower 
60 E. South Temple, Ste. 500 
Salt Lake CitYI UT 84111 
Marc J. Weinpel 
1975 Martha Ave. 
Idaho Falls, ID 83404 
Kipp L. Manwaring 
381 Shoup Ave., Ste.210 
Idaho Falls, ID 83402 
RONALD LONGMORE 
Deputy Court Clerk 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL D§Tl~!i~20 AlO :28 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 
THOMAS O'SHEA and ANNE DONAHUE 
O'SHEA, et aI., 
Plaintiff, 
vs. 
Case No. CV-08-4025 
Case No. CV -08-2628 
HIGH MARK DEVELOPMENT, LLC, THE 
CHILDREN'S CENTER, INC., DALE A. 
SCHNEIDER, et at., 
ORDER 
Defendants. 
THIS MATTER has come before the COUli on Defendant Dale Schneider's 
Motion for Costs and Attorney Fees. The COUli previously entered an order dismissing 
the claim against Schneider wherein Plaintiff sought to "pierce the corporate veil". Rule 
54(d)(1)(B), I.R.c.P., provides that in addressing the issue of a prevailing party for 
purposes of awarding costs and attorney fees, the court is to "consider the final judgment 
or result of the action in relation to the relief sought by the respective parties." Pursuant 
to Rule 54(b), I.R.C.P., a ruling which resolves less than all of the claims against all of 
the parties is not a final judgment unless so certified by the court. 
Thus, Steed establishes that until entry of a final judgment or a Rule 54(b) 
celiificate, an order for summary judgment must be considered 
interlocutory and subject to reconsideration under I.R.C.P. 11(a)(2)(B). 
See also Hunting v. Clark County Sch. Dist. No. 161, 129 Idaho 634, 637, 
931 P.2d 628, 631 (1997), which held that an order granting a motion for 
summary judgment was not a "judgment." 
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Noreen v. Price Development Co. Ltd Partnership, 135 Idaho 816, 818,25 P.3d 129, 135 
CApp.2001). 
Accordingly, the order dismissing the claim against Sclmeider was not a final 
judgment since it was not celiified and since there are remaining claims against 
remaining parties. Under these circumstances, consideration of an award of costs and 
attorney fees based on an interlocutory order is not proper. 
Because the district court's order of patiial summary judgment constituted 
a final judgment with respect to some, but not all, of the claims raised by 
the parties, the district court's ruling on the issue of costs and attorney fees 
was premature. Not until the parties' remaining claims are finally 
adjudicated will the district court be able to determine who is a prevailing 
patiy and entitled to an award of costs and fees, considering the final 
judgment or result of the action in relation to the various claims and issues 
raised by the parties, and the extent to which each party prevailed upon 
each of such issues or claims. 
Bear Island Water Ass'n, Inc. v. Brown, 125 Idaho 717, 726, 874 P.2d 528,537 (1994). 
Based on the foregoing, Schneider's motion for costs and attorney fees is denied 
without prejudice. 
IT IS SO ORDERED. 
DATED this -=-==-- day of February, 2009. 
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CERTIFICATE OF SERVICE 
I hereby certify that on this .dO day of February, 2009, I did send a true and correct 
copy of the foregoing document upon the parties listed below by mailing, with the correct 
postage thereon; by causing the same to be placed in the respective courthouse mailbox; 
or by causing the same to be hand-delivered. 
Gregory L. Crockett 
Sean 1. Coletti 
428 Park Avenue 
P.O. Box 51219 
Idaho Falls, ID 83405-1219 
Richard J. Armstrong 
WOOD CRAPO, LLC 
500 Eagle Gate Tower 
60 East South Temple 
Salt Lake City, UT 84111 
Marc Weinpel 
1975 Martha Ave. 
Idaho Falls, ID 83404 
Kipp L. Manwaring 
Manwaring Law Office 
381 Shoup Ave., Suite 210 




Clerk of the District Court 
Bonneville County, Idaho 
By ''fh;;J/ 
Deputy Clerk 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 
THOMAS O'SHEA and ANNE DONOHUE ) 
O'SHEA, Trustees of the Thomas ) 
and Anne O'Shea Trust u/d/t ) 
DATED NOVEMBER 2, 1998; ) 
GRANDVIEW CREDIT, LLC, a ) 
California limited liability ) 
company; CALEB FOOTE, an ) 
individual; KATE LARKIN DONOHUE,) 
an Individual; JOHN KEVIN ) 
DONOHUE, an Individualj and SAN ) 
FRANCISCO RESIDENCE CLUB, INC., ) 
a California corporation, ) MINUTE ENTRY 





HIGH MARK DEVELOPMENT LLC, an ) 
Idaho limited liability companYj) 
GORDON ARAVE, individually and ) 
as Member of High Mark ) 
Development, LLCj JARED ARAVE, ) 
individually and as Member of ) 
High Mark Development, LLCj ) 
BENJAMIN ARAVE, Individually and) 
as Member of High Mark ) 
Development, LLC, and ) 
JOHN DOES I-X, ) 
) 
Defendants. ) 
----------~~=-~-=~~~-------) HIGH MARK DEVELOPMENT LLC, an ) 
Idaho limited liability company;) 
GORDON ARAVE, individually and ) 
as Member of High Mark ) 
Development, LLCj JARED ARAVE, ) 
individually and as Member of ) 
High Mark Development, LLCj ) 
BENJAMIN ARAVE, Individually and) 
as Member of High Mark ) 
Development, LLC, and ) 
JOHN DOES I-X, ) 
) 





THE CHILDREN'S CENTER, INC., ) 
an Idaho corporationi THE IDAHO ) 
CHILDREN'S CENTER, INC., an ) 
Idaho corporation, ) 
) 
Third-Party Defendants. ) 
) 
T H OM'-:CA=-S:::::--O-:::-:-' =S=H=E=A-a-n-d-;-----cA::-cN=NO-==E---:::-O-=O-O-:N:-::Oc-::-H-=-=U=E=--) 
O'SHEA, Trustees of the Thomas ) 
and Anne O'Shea Trust u/d/t ) 
DATED NOVEMBER 2, 1998; ) 
GRANDVIEW CREDIT, LLC, a ) 
California limited liability ) 
companYi CALEB FOOTE, an ) 
individuali KATE LARKIN DONOHUE,) 
an Individual; JOHN KEVIN ) 
DONOHUE, an Individuali and SAN ) 
FRANCISCO RESIDENCE CLUB, INC., ) 
a California corporation, ) 





THE CHILDREN'S CENTER, INC., an ) 
Idaho corporationi THE IDAHO ) 
CHILDREN'S CENTER, INC.; an ) 
Idaho corporation; MATTHEW F. ) 
SMITH, individually and as ) 
Statutory Trustee; DALE A. ) 
SCHNEIDER, individually, and as ) 
Statutory Trustee; and JOHN ) 
DOES I-X, ) 
) 
Defendants. ) 
On the 5th day of May, 2009, Defendant's motion to quash 
subpoena and motion for sanctions came before the Honorable Joel 
E. Tingey, District Judge, in open court at Idaho Falls, Idaho. 
Mr. Jack Fuller, Court Reporter, and Mrs. Marlene Southwick, 
Deputy Court Clerk, were present. 
Mr. Sean Coletti appeared on behalf of the Plaintiffs. 
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CERTIFICATE OF SERVICE 
I hereby certify that on the _Sth_ day of May, 2009, I 
caused a true and correct copy of the foregoing document to 
be delivered to the following: 
Gregory L. Crockett 
Sean J. Coletti 
PO Box 51219 
Idaho Falls, ID 83405-1219 
(Plaintiffs) 
Richard J. Armstrong 
SOO Eagle Gate Tower 
60 E. South Temple, Ste. 500 
Salt Lake City, UT 84111 
RONALD LONGMORE 
(High Mark Development, Gordon Arave, Ben Arave and Jared Arave) 
Marc J. Weinpel 
1975 Martha Ave. 
Idaho Falls, ID 83404 
(Children's Center, Inc. and The Idaho Children's Center, Inc) 
Kipp L. Manwaring 
381 Shoup Ave., Ste.210 




WOOD CRAPO LLC 
Richard J. Armstrong, ISBN 5548 
Brinton M. Wilkins, pro hac vice 
500 Eagle Gate Tower 
60 East South Temple, Suite 500 
Salt Lake City, Utah 84111 
Telephone: (801) 366-6060 
Facsimile: (801) 366-6061 
Attorneys for Defendants 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT 
STATE OF IDAHO, COUNTY OF BONNEVILLE 
) 
THOMAS O'SHEA and ANNE DONAHUE ) 
O'SHEA, Trustees of the Thomas and Anne ) ORDER 
O'Shea Trust uJd/t DATED NOVEMBER 2, ) 
1998; GRANDVIEW CREDIT, LLC, a ) 
California limited liability company; CALEB ) 
FOOT, an individual, KATE LARKIN ) 
DONAHUE, an individual, JOHN KEVIN ) 
DONAHUE, an individual, and SAN ) Case No. CV-08-4025 
FRANCISCO RESIDENCE CLUB, INC., a ) 






HIGH MARK DEVELOPMENT, LLC, an ) 
Idaho limited liability company; GORDON ) 
ARA VE, individually and as Member of High ) 
Mark Development, LLC; JARED ARA VE, ) 
individually and as Member of High Mark ) 
Development, LLC; BENJAMIN D. ARA VE, ) 
individually and as Member of High Mark ) 







HIGH MARK DEVELOPMENT, LLC, an ) 
Idaho limited liability company; GORDON ) 
ARA VE, individually and as Member of High ) 
Mark Development, LLC; JARED ARA VE, ) 
individually and as Member of High Mark ) 
Development, LLC; BENJAMIN D. ARA VE, ) 
individually and as Member of High Mark ) 
Development, LLC, ) 
) 




THE CHILDREN'S CENTER, INC., an Idaho ) 
corporation; THE IDAHO CHILDREN'S ) 
CENTER, INC., an Idaho corporation, ) 
) 
Third-Party Defendants. ) 
Having considered Defendants' Motion to Quash or Modify Subpoena Duces 
Tecum, and good cause appearing therefor: 
IT IS HEREBY ORDERED that the subpoena duces tecum to Richard J. 
Armstrong dated April 6, 2009 (the "Subpoena") is quashed. 
Furthermore, having considered Defendant's Objection to Notice of Admitted 
Facts and Request for Sanctions: 
IT IS HEREBY ORDERED that Defendants' Request for Sanctions is denied. 
SO ORDERED THIS (9 day of {VY/1 ,2009 
2 
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APPROVED AS TO FORM: 
HOPKINS RODEN CROCKETT 
HANSEN & HOOPES, PLLC 
~=4u0~ 
Sean Coletti 
Attorneys for Plaintiffs 
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CERTIFICATE OF SERVICE 
I HEREB Y CERTIFY that on the 15th day of May, 2009, a true and correct copy 
of the foregoing Order was served by U.S. mail, postage prepaid, to the following: 
HOPKINS RODEN CROCKETT HANSEN & HOOPES, PLLC 
Gregory L. Crockett 
Sean 1. Coletti 
428 Park Avenue 
P.O. Box 51219 
Idaho Falls, Idaho 83405-1219 
Marc 1. Weinpel 
1975 Martha Avenue 
Idaho Falls, Idaho 83404 
Kipp L. Manwaring 
Manwaring Law Office, P.A. 
381 Shoup Avenue, Suite 210 
Idaho Falls, Idaho 83402 
S:\VVPOATA\PLEADING\HtGH MARK.O'SHEA.ORDER QUASHING SUBPOENA.wpd 
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HOPKINS RODEN CROCKETT 
HANSEN & HOOPES, PLLC 
Gregory L. Crockett ISBN 1640 
Sean 1. Coletti, ISBN 7199 
428 Park Avenue 
P. O. Box 51219 
Idaho Falls, Idaho 83405-1219 
Telephone: 208-523-4445 
Attorneys for Plaintiffs 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 
THOMAS O'SHEA and ANNE 
DONAHUE 0' SHEA, Trustees of the 
Thomas and Anne 0' Shea Trust uJdJt 
DATED NOVEMBER 2,1998; 
GRANDVIEW CREDIT, LLC, a 
California limited liability company; 
CALEB FOOTE, an individual, 
KATE LARKIN DONAHUE, an 
individual, JOHN KEVIN 
DONAHUE, an individual, and SAN 
FRANCISCO RESIDENCE CLUB, 
INC., a California corporation; 
Plaintiffs, 
vs. 
HIGH MARK DEVELOPMENT, 
LLC, an Idaho limited liability 
company; GORDON ARA VE, 
individually and as Member of High 
Mark Development, LLC; JARED 
ARA VE, indIvidually and as Member 
of High Mark Development, LLC; 
BENJAMIN ARAVE, individually 
and as Member of High Mark 
Development, LLC, and JOHN DOES 
I-X, 
Defendants. 
ORDER - I 
Case No. CV -08-4025 
ORDER 
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HIGH MARK DEVELOPMENT, 
LLC, an Idaho limited liability 
company; GORDON ARA VE, 
individually and as Member of High 
Mark Development LLC; JARED 
ARA VE, individually and as Member 
of High Nlark Development, LLC; 
BENJAMIN ARAVE, individually 




THE CHILDREN'S CENTER, INC" 
an Idaho cor~oration; THE IDAHO 
CHILDREN S CENTER, INC" an 
Idaho corporation, 
Third-Party Defendants. 
THOMAS O'SHEA and ANNE 
DONAHUE 0' SHEA, Trustees of the 
Thomas and Anne 0' Shea Trust uJd/t 
DATED NOVEMBER 2,1998; 
GRANDVIEW CREDIT, LLC, a 
California limited liability company; 
CALEB FOOTE, an individual, 
KATE LARKIN DONAHUE, an 
individual, JOHN KEVIN 
DONAHUE, an individual, and SAN 
FRANCISCO RESIDENCE CLUB, 
INC., a California corporation; 
Plaintiffs, 
vs. 
THE CHILDREN'S CENTER, INC., 
an Idaho corporation; THE IDAHO 
CHILDREN'S CENTER, INC.; an 
Idaho corporation; MATTHEW F. 
SMITH, individually and as Statutory 




Case No. CV-08-2628 
Upon reading and considering the Plaintiff's Motion for Limited Admission 
and the parties' Stipulation for Limited Admission, and good cause appearing therefore: 
IT IS HEREBY ORDERED, that Plaintiffs' Motion for Limited Admission 
is granted. 
DONE AND ENTERED this ~ day of June, 2008. 
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CERTIFICATE OF ENTRY 
I, the undersigned and clerk of the above-entitled court, hereby certify that 
pursuant to Idaho Rule of Civil Procedure 77( d), a copy of the foregoing was either duly 
posted by first class mail to the Plaintiff's. and the Defendant's counsel at the names and 
addresses stated below or placed in the Courthouse box belonging to the Plaintiff's and 
the Defendant's counsel. 
DATED this ~~ day of JU~2009. 
Gregory L. Crockett, Esq. 
HOPKINS RODEN CROCKETT 
HANSEN & HOOPES, PLLC 
428 Park Avenue 
P.O. Box 51219 
Idaho Falls, ID 83405-1219 
Richard J. Armstrong, Esq. 
Wood Crapo, LLC 
500 Eagle Gate Tower 
60 East South Temple 
Salt Lake City, UT 84111 
Marc Weinpel, Esq. 
1975 Martha Avenue 
Idaho Falls, ID 83404 
ORDER-4 
Clerk of the Court 
By \Y}1/}= 
Deputy Clerk 
rol' U.S. Mail 
o Hand Delivery 
o Facsimile 
j U.S. Mail 
o Hand Delivery 
o Facsimile 
cV U.S. Mail 
o Hand Delivery 
o Facsimile 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 
THOMAS O'SHEA and ANNE DONOHUE ) 
O'SHEA, Trustees of the Thomas ) 
and Anne O'Shea Trust u/d/t ) 
DATED NOVEMBER 2, 1998i ) 
GRANDVIEW CREDIT, LLC, a ) 
California limited liability ) 
companYi CALEB FOOTE, an ) 
individuali KATE LARKIN DONOHUE,) 
an Individual; JOHN KEVIN ) 
DONOHUE, an Individuali and SAN ) 
FRANCISCO RESIDENCE CLUB, INC., ) 
a California corporation, ) MINUTE ENTRY 





HIGH MARK DEVELOPMENT LLC, an ) 
Idaho limited liability companYi) 
GORDON ARAVE, individually and ) 
as Member of High Mark ) 
Development, LLCi JARED ARAVE, ) 
individually and as Member of ) 
High Mark Development, LLCi ) 
BENJAMIN ARAVE, Individually and) 
as Member of High Mark ) 
Development, LLC, and ) 
JOHN DOES I-X, ) 
) 
Defendants. ) 
====~~~====~====~~~-----) HIGH MARK DEVELOPMENT LLC, an ) 
Idaho limited liability companYi) 
GORDON ARAVE, individually and ) 
as Member of High Mark ) 
Development, LLCi JARED ARAVE, ) 
individually and as Member of ) 
High Mark Development, LLCi ) 
BENJAMIN ARAVE, Individually and) 
as Member of High Mark ) 
Development, LLC, and ) 
JOHN DOES I-X, ) 
) 





THE CHILDREN'S CENTER, INC., ) 
an Idaho corporation; THE IDAHO ) 
CHILDREN'S CENTER, INC., an ) 
Idaho corporation, ) 
) 
Third-Party Defendants. ) 
) 
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OtSHEA, Trustees of the Thomas ) 
and Anne O'Shea Trust u/d/t ) 
DATED NOVEMBER 2, 1998; ) 
GRANDVIEW CREDIT t LLC, a ) 
California limited liability ) 
company; CALEB FOOTE, an ) 
individual; KATE LARKIN DONOHUE t ) 
an Individual; JOHN KEVIN ) 
DONOHUE, an Individual; and SAN ) 
FRANCISCO RESIDENCE CLUB, INC., ) 
a California corporation, ) 





THE CHILDREN'S CENTER, INC., an ) 
Idaho corporation; THE IDAHO ) 
CHILDRENtS CENTER t INC.; an ) 
Idaho corporation; MATTHEW F. ) 
SMITH, individually and as ) 
Statutory Trustee; DALE A. ) 
SCHNEIDER, individuallYt and as ) 
Statutory Trustee; and JOHN ) 
DOES I-X t ) 
) 
Defendants. ) 
On the 8th day of July, 2009, Plaintiffs' motion to extend 
discovery deadline and/or motion to reset trial came before the 
Honorable Joel E. Tingey, District Judge t in open court at Idaho 
Falls, Idaho. 
Mrs. Marlene Southwick, Deputy Court Clerk, was present. The 
hearing was digitally recorded. 
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Mr. Greg Crockett appeared on behalf of the Plaintiffs. 
Mr. Rick Armstrong appeared by telephonic connection on 
behalf of Defendants High Mark Development, Gordon Arave, Ben 
Arave and Jared Arave. 
No one appeared on behalf of Defendant Dale Schneider. 
No one appeared on behalf of Defendants The Children's 
Center, Inc. and The Idaho Children's Center, Inc. 
The Court has signed the order on the motion for pro hac 
vice. 
Mr. Crocket presented Plaintiff's motion to extend deadlines 
and/or reset jury trial. Mr. Armstrong did not oppose the motion. 
The Court granted the motion. Jury trial was rescheduled for 
March 2, 2010 at 10:00 a.m. Pretrial conference was reset for 
February 16, 2010 at 8:30 a.m. 
Court was thus adjourned. 
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I hereby certify that on the 8th day of July, 2009, I 
caused a true and correct copy of the foregoing document to 
be delivered to the following: 
Gregory L. Crockett 
Sean J. Coletti 
PO Box 51219 
Idaho Falls, ID 83405-1219 
(Plaintiffs) 
Richard J. Armstrong 
500 Eagle Gate Tower 
60 E. South Temple, Ste. 500 
Salt Lake City, UT 84111 
RONALD LONGMORE 
Deputy Court Clerk 
(High Mark Development, Gordon Arave, Ben Arave and Jared Arave) 
Marc J. Weinpel 
1975 Martha Ave. 
Idaho Falls, ID 83404 
(Children's Center, Inc. and The Idaho Children's Center, Inc) 
Kipp L. Manwaring 
381 Shoup Ave., Ste.210 




IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
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STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 
THOMAS O'SHEA and ANNE DONOHUE ) 
O'SHEA, Trustees of the Thomas ) 
and Anne O'Shea Trust u/d/t ) 
DATED NOVEMBER 2, 1998; ) 
GRANDVIEW CREDIT, LLC, a ) 
California limited liability ) 
company; CALEB FOOTE, an ) 
Individual; KATE LARKIN DONOHUE,) 
an Individual; JOHN KEVIN ) 
DONOHUE, an Individual; and SAN ) AMENDED 
FRANCISCO RESIDENCE CLUB, INC., ) ORDER AND NOTICE 
a California corporation, ) SETTING JURY TRIAL 





HIGH MARK DEVELOPMENT LLC, an ) 
Idaho limited liability company;) 
GORDON ARAVE, individually and ) 
As Member of High Mark ) 
Development, LLC; JARED ARAVE, ) 
Individually and as Member of ) 
High Mark Development, LLC; ) 
BENJAMIN ARAVE, Individually and) 
as Member of High Mark ) 
Development, LLC, and ) 





Idaho limited liability companYi) 
GORDON ARAVE, individually and ) 
As Member of High Mark ) 
Development, LLCj JARED ARAVE, ) 
Individually and as Member of ) 
High Mark Development, LLCi ) 
BENJAMIN ARAVE, Individually and) 
as Member of High Mark ) 
ORDER 
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Development, LLC, and 










THE CHILDREN's CENTER, INC., ) 
An Idaho corporation; THE IDAHO ) 
CHILDREN'S CENTER, INC., an ) 




Pursuant to Rule 16 of the Idaho Rules of Civil Procedure, 
the following pre trial schedule shall govern all proceedings in 
this case: 
ORDER 
I. IT IS HEREBY ORDERED: 
1. A Pre-trial Conference is rescheduled for February 16, 
2010 at 8:30 a.m. 
2. Jury trial is scheduled for 10:00 a.m. on March 2, 
2010. Trial is anticipated to last 4 days. 
3. Dispositive motions must be filed at least 60 days 
prior to trial. 
4. Plaintiff(s) expert witness disclosure, including 
opinions and conclusions must be filed at least 100 
days before trial. Defendant(s) expert witness 
disclosure including opinions and conclusions must be 
filed at least 80 days before trial. 
5. All discovery shall be completed 45 days prior to 
trial. 
6. The parties and their attorneys shall attend a 
mediation session before a qualified attorney mediator 
or district judge selected by the parties. Unless 
excused by Mediator, lead trial counsel, the parties 
and a representative of any insurer of a party shall 
attend the mediation with adequate settlement 
authority. Mediation should be completed at least 45 
days prior to trial. 
II. IT IS FURTHER ORDERED that each attorney shall, no 
later than three (3) days prior to the pre-trial conference: 
1. File a list of names of persons who may be called to 
testify. 
2. File a descriptive list of all exhibits proposed to be 
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offered into evidence 
3. File a brief citing legal authorities upon which the 
party relies as to each issue of law to be litigated. 
4. File proposed jury instructions. The parties need not 
submit IDJI2 instruction numbers 1.01 through 1.43. All 
instructions shall be prepared in accordance with 
I.R.C.P. 51 (a) . 
III. IT IS FURTHER ORDERED that each attorney shall no later 
than seven (7) days before trial: 
1. File any objections to the jury instructions requested 
by an opponent specifying the instruction and the 
grounds for the objection. 
IV. IT IS FURTHER ORDERED that: 
1. Any exhibits or witnesses discovered after the last 
required disclosure shall immediately be disclosed to 
the court and opposing counsel by filing and service 
stating the date upon which the same was discovered. 
2. No witnesses shall testify and no exhibits shall be 
admitted into evidence at trial other than those 
disclosed, listed and submitted to the clerk of the 
court in accordance with this order. 
3. On the first day of trial deposit with the clerk of the 
court all exhibits to be introduced. Plaintiff shall 
pre-mark and staple exhibits in numerical sequence as 
outlined in Plaintiff's exhibit list and Defendant's 
exhibits shall be pre-marked and stapled in alphabetical 
sequence as outlined in Defendant's exhibit list. Pages 
of exhibits shall be stapled, with a sticker placed on 
the first page of the actual exhibit. 
4. This order shall control the course of this action 
unless modified for good cause shown to prevent manifest 
injustice. 
5. The Court may impose appropriate sanctions for violation 
of this order. 
DATED this ~ day of July, 2009. 
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CERTIFICATE OF SERVICE 
I hereby certify that on the 8th day of July, 2009, I 
caused a true and correct copy of the foregoing document to 
be delivered to the following: 
Gregory L. Crockett 
Sean J. Coletti 
PO Box 51219 
Idaho Falls, ID 83405-1219 
Richard J. Armstrong 
500 Eagle Gate Tower 
60 E. South Temple, Ste. 500 
Salt Lake City, UT 84111 
Marc J. Weinpel 
1975 Martha Ave. 
Idaho Falls, ID 83404 
Kipp L. Manwaring 
381 Shoup Ave., Ste.210 
Idaho Falls, ID 83402 
ORDER 
RONALD LONGMORE 
Deputy Court Clerk 
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From: FIRM 
WOOD CRAPO LLC 
Richard J. Annstrong, ISBN 5548 
500 Eagle Gate Tower 
60 East South Temple 
Salt Lake City, Utah 84111 
Telephone: (801) 366-6060 
Facsimile: (801) 366-6061 
801 388 8081 
Attorneys for Defondants and Third-Party Plaintiffs 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT 
STATE OF IDAHO, COUNTY OF BONNEVILLE 
) 
THOMAS O'SHEA and ANNE DONAHUE ) 
O'SHEA, Trustees of the Thomas and Anne ) 
O'Shea Trust uld/t DATED NOVEMBER 2, ) 
1998; GRANDVIEW CREDIT, LLC, a ) 
California limited liability company; CALEB ) 
FOOT, an individual, KATE LARKIN ) 
DONAHUE, an individual, JOHN KEVIN ) 
DONAHUE, an individual, and SAN ) 
FRANCISCO RESIDENCE CLUB, INC., a ) 






HIGH MARK DEVELOPMENT, LLC, an ) 
Idaho limited liability company; GORDON ) 
ARA VE, individually and as Member of High ) 
Mark Development, LLC; JARED ARA VE, ) 
individually and as Member of High Mark ) 
Development, LLC; BENJAMIN D. ARA VE, ) 
individually and as Member of High Mark ) 




ORDER GRANTING PARTIAL 
JUDGMENT ON THE 
PLEADINGS 
Case No. CV -08-4025 
Judge Joel Tingey 
This matter came before the Court for hearing on January 27, 2009, on 
Defendants'/Third-Party Plaintiffs' Motion for Partial Judgment on the Pleadings. 
Defendants/Third-Party Plaintiffs were represented by Richard 1. Annstrong. Plaintiffs were 
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From: FIRM 801 366 6061 11 10:00 1t385 P.003/004 
represented by Sean J. Coletti. The Court having considered the materials submitted by the 
parties and having heard oml argument and considering itself fully advised, hereby ORDERS, 
ADJUDGES, AND DECREES, as follows: 
1. Plaintiffs' claims for negligent misrepresentation and negligent 
conceahnent are dismissed with prejudice. 
2. Plaintiffs' request for leave to amend the First Amended Verified 
Complaint is denied at this time. 
DATED this day ::....::..-____ ,2009. 
BY THE COURT: 
APPROVED AS TO FORM: 
HOPKJNS RODEN CROCKETT 
&;;~ 
A ttorneys for Plaintifft 
2 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 11th day of November, 2009, a true and correct 
copy of the foregoing ORDER GRANTING PARTIAL JUDGMENT ON THE PLEADINGS 
was faxed to the following: 
HOPKINS RODEN CROCKETT HANSEN & HOOPES, PLLC 
Gregory L. Crockett 
Sean 1. Coletti 
428 Park Avenue 
P.O. Box 51219 
Idaho Falls, Idaho 83405-1219 
Marc J. Weinpel 
1975 Martha Avenue 
Idaho ralls, Idaho 83404 
Kipp L. Manwaring 
Manwaring Law Office, P.A. 
381 Shoup Avenue, Suite 210 
Idaho Falls, Idaho 83402 
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California limited liability company; CALEB 
FOOT, an individual, KATE LARKlN 
DONAHUE, an individual, JOHN KEVIN . 
DONAHUE, an individual, and SAN 




HIGH MARK DEVELOPMENT; LLC, an 
Idaho limited liability company; GORDON 
ARA VE, individually and as Member of High 
Mark Development, LLC; JARED ARA VE, 
individually and as Member of High Mark 
Development, LLC; BENJAMIN D. ARA VEt 
individually and as Member of High Mark 






























ORDER GRANTING PARTIAL 
JUDGMENT ON THE 
PLEADINGS 
Case No. CV-08·4025 
Judge Joel Tingey 
This matter carne before the Court for hearing on January 27, 2009, on 
-- "" • ..,~.. _ _ •••• ,....-. ...... " ,.. _ J. ... i 
HOPKINS RODEN CROCKETT 
HANSEN & HOOPES, PLLC 
Gregory L. Crockett, ISBN 1640 
Sean J. Coletti, ISBN 7199 
428 Park Avenue 
P. O. Box 51219 
Idaho Falls, Idaho 83405-1219 
Telephone: 208-523-4445 
Attorneys for Plaintiffs 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
ST ATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 
THOMAS 0' SHEA and ANNE 
DONAHUE O'SHEA, Trustees of the 
Thomas and Anne 0' Shea Trust u/d/t 
DATED NOVEMBER 2,1998; 
GRANDVIEW CREDIT, LLC, a 
California limited liability company; 
CALEB FOOTE, an individual, 
KATE LARKIN DONAHUE, an 
individual, JOHN KEVIN 
DONAHUE, an individual, and SAN 
FRANCISCO RESIDENCE CLUB, 
INC., a California Corporation; 
Plaintiffs, 
vs. 
HIGH MARK DEVELOPMENT, 
LLC, an Idaho limited liability 
company; GORDON ARA VE, 
individually and as l\1ember of High 
Mark Development, LLC; JARED 
ARAVE, individually and as Member 
of High Mark Development, LLC; 
BENJAMIN ARA VE, individually 
and as Member of High Mark 
Development, LLC, and JOHN DOES 
I-X, 
Defendants. 
Case No. CV -08-4025 
MOTION FOR PARTIAL 
SUMMARY JUDGMENT 
--------------~217 
MOTION FOR PARTIAL SUMMARY JUDGMENT - 1 
HIGH MARK DEVELOPMENT, 
LLC, an Idaho limited liability 
company; GORDON ARA VE, 
individually and as Member of High 
Mark Development, LLC; JARED 
ARAVE, individually and as Member 
of High Mark Development, LLC; 
BENJAMIN ARA VE, individually 




THE CHILDREN'S CENTER, INC., 
an Idaho corporation; THE IDAHO 
CHILDREN'S CENTER, INC., an 
Idaho corporation, 
Third-Part Defendants. 
THOMAS O'SHEA and ANNE 
DONAHUE 0' SHEA, Trustees of the 
Thomas and Anne 0' Shea Trust uJdJt 
DATED NOVEMBER 2,1998; 
GRANDVIEW CREDIT, LLC, a 
California limited liability company; 
CALEB FOOTE, an individual, 
KATE LARKIN DONAHUE, an 
individual, JOHN KEVIN 
DONAHUE, an individual, and SAN 
FRANCISCO RESIDENCE CLUB, 
INC., a California corporation; 
Plaintiffs, 
vs. 
THE CHILDREN'S CENTER, INC., 
an Idaho corporation; THE IDAHO 
CHILDREN'S CENTER, INC.; an 
Idaho corporation; MATTHEW F. 
SMITH, individually and as Statutory 
Trustee; and JOHN DOES I-X, 
Defendants. 
MOTION FOR SUMMARY JUDGMENT - 2 
218 
COMES NOW Plaintiffs, by and through their attorneys of record, the law 
firm of Hopkins Roden Crockett Hansen & Hoopes, PLLC, Idaho Falls, Idaho, and 
hereby move the court for an order granting this Motion for Partial Summary Judgment 
pursuant to Rule 56 of the Idaho Rules of Civil Procedure. 
Plaintiffs are entitled to judgment as a matter of law regarding the liability 
of Defendants High Mark Development, LLC, Gordon Arave, Ben Arave and Jared 
Arave, since there are no genuine issues of material fact regarding liability which would 
preclude summary judgment in favor of the Plaintiffs. 
This Motion is based upon the record and file in the present case, including 
the Plaintiffs' First Amended Verified Complaint, Affidavit of Sean J. Coletti, Affidavit 
of Jeffrey L. Needs, and Affidavit of Marc J. Weinpel, and Plaintiffs' Brief in Support of 
Motion for Partial Summary Judgment. Plaintiff hereby requests the opportunity to 
present oral argument in a hearing before the court. 
'213 DATED this {.::J day of November, 2009. 
HOPKINS RODEN CROCKETT 
HANSEN & HOOPES, PLLC 
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CERTIFICATE OF SERVICE BY MAIL, HAND DELIVERY 
OR FACSIMILE TRANSMISSION 
I hereby certify that a true and correct copy of the foregoing document was 
on this date served upon the persons named below, at the addresses set out below their 
name, either by mailing, hand delivery or by telecopying to them a true and correct copy 
of said document in a properly addressed envelope in the United States mail, postage 
prepaid; by hand delivery to them; or by facsimile transmission . 
. -{tc 
DATED this ~ day of November, 2009. 
Richard J. Armstrong, Esq. U.S. Mail 
Wood Crapo LLC 0 Overnight Delivery 
500 Eagle Gate Tower 0 Hand Delivery 
60 East South Temple, Suite 500 0 Facsimile 
Salt Lake City, Utah 84111 
Marc 1. Weinpel, Esq. • U.S. Mail 
1975 Martha A venue 0 Overnight Delivery 
Idaho Falls, ID 83404 0 Hand Delivery 
0 Facsimile 
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HOPKINS RODEN CROCKETT 
HANSEN & HOOPES, PLLC 
Gregory L. Crockett, ISBN 1640 
Sean J. Coletti, ISBN 7199 
428 Park Avenue 
P. O. Box 51219 
Idaho Falls, Idaho 83405-1219 
Telephone: 208-523-4445 
Attomeys for Plaintiff 
BONNEVILLE COUNty 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 
THOMAS O'SHEA and ANNE 
DONAHUE O'SHEA, Trustees of the 
Thomas and Anne O'Shea Trust u/d/t 
DATED NOVEMBER 2, 1998; 
GRANDVIEW CREDIT, LLC, a 
Califomia limited liability company; 
CALEB FOOTE, an individual, 
KATE LARKIN DONAHUE, an 
individual, JOHN KEVIN 
DONAHUE, an individual, and SAN 
FRANCISCO RESIDENCE CLUB, 
INC., a Califomia Corporation; 
Plaintiffs, 
vs. 
HIGH MARK DEVELOPMENT, 
LLC, an Idaho limited liability 
company; GORDON ARA VE, 
individually and as Member of High 
Mark Development, LLC; JARED 
ARA VE, individually and as Member 
of High Mark Development, LLC; 
BENJAMIN ARA VE, individually 
and as Member of High Mark 
Development, LLC, and JOHN DOES 
I-X, 
Defendants. 
Case No. CV-08-4025 
BRIEF IN SUPPORT OF MOTION 
FOR PARTIAL SUMMARY 
JUDGMENT 
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HIGH MARK DEVELOPMENT, 
LLC, an Idaho limited liability 
company; GORDON ARA VE, 
individually and as Member of High 
Mark Development, LLC; JARED 
ARA VE, indIvidually and as Member 
of High Mark Development, LLC; 
BENJAMIN ARA VE, individually 




THE CHILDREN'S CENTER, INC., 
an Idaho coworation; THE IDAHO 
CHILDREN S CENTER, INC., an 
Idaho corporation, 
Third-Part Defendants. 
THOMAS O'SHEA and ANNE 
DONAHUE O'SHEA, Trustees of the 
Thomas and Anne O'Shea Trust uJdlt 
DATED NOVEMBER 2, 1998; 
GRANDVIEW CREDIT, LLC, a 
California limited liability company; 
CALEB FOOTE, an individual, 
KATE LARKIN DONAHUE, an 
individual, JOHN KEVIN 
DONAHUE, an individual, and SAN 
FRANCISCO RESIDENCE CLUB, 
INC., a California corporation; 
Plaintiffs, 
vs. 
THE CHILDREN'S CENTER, INC., 
an Idaho corporation; THE IDAHO 
CHILDREN'S CENTER, INC.; an 
Idaho corporation; MATTHEW F. 
SMITH, individually and as Statutory 
Trustee; and JOHN DOES I-X, 
Defendants. 
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BRIEF IN SUPPORT OF MOTION FOR PARTIAL SUMMARY JUDGMENT - 2 
COME NOW the Plaintiffs, by and through their counsel of record, the law 
firm of Hopkins Roden Crockett Hansen & Hoopes, PLLC, Idaho Falls, Idaho, and 
submit this Brief in Support of Plaintiffs' Motion for Summary Judgment. 
INTRODUCTION 
This case concerns the fraudulent misrepresentation of the rental value of a 
commercial building. During the course of a real estate transaction, Defendant sellers 
made numerous representations regarding the financial strength of the tenant and its rent 
payments. According to the Defendants, the tenant had made all minimum monthly rent 
payments under the Lease. It was only after litigation began that the Plaintiffs learned 
that the Defendants' representations were not true. Plaintiffs relied upon the Defendants' 
statements to their detriment. 
The issues in this matter are as follows: 
1. Did the Defendants breach their contract with the Plaintiffs by 
providing a Lease Estoppel Certificate which incorrectly stated that all rent had been paid 
and the tenant was not in default? 
2. Did the Defendants breach an implied covenant of good faith and 
fair dealing when they misrepresented the rent paid by the tenant? 
3. Do the Defendants' numerous misrepresentations concerning the 
payment of rent constitute actionable fraud? 
4. Do the Defendants' concealment of rent concessions and promissory 
notes in lieu of rent constitute the tort of fraudulent concealment? 
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As there are no issues of material fact regarding these issues, Plaintiffs 
request this Court grant them partial summary judgment regarding the Defendants' 
liability. 
FACTS 
Plaintiffs have drafted a separate Statement of Facts in Support of Motion 
for Partial Summary Judgment in this case, which is filed concurrently with their Motion 
and Brief in Support of Motion for Partial SummaJY Judgment. 
STANDARD OF REVIEW 
Summary judgment is appropriate if the evidence shows "that there is no 
genuine issue as to any material fact and that the moving party is entitled to judgment as 
a matter of law." IDAHO R. CIV. P. 56(c). Once the moving party makes a prima facie 
showing that summary judgment is appropriate under Rule 56, the moving party's burden 
is discharged. The burden of going forward then shifts to the non-moving party to show, 
by affidavit or otherwise, that there is a genuine issue for trial. Sherer v. Pocatello Sch. 
Dist., 143 Idaho 486, 148 P.3d 1232, 1235 (2006). While the presence of unresolved 
issues of material fact precludes summary judgment, the presence of factual issues which 
are immaterial does not. See Cristo Viene Pentecostal Church v. Paz, 144 Idaho 304, 160 
P.3d 743, 746 (2007). Likewise, a mere scintilla of evidence or only slight doubt is not 
sufficient to create a genuine issue of material fact. Blickenstaff v. Clegg, 140 Idaho 572, 
577, 97 P.3d 439 (2004). The Court views the facts and inferences in the record in favor 
of the non-moving party. Cafferty v. State, Dept. of Transp., Div. of Motor Vehicle 
Services, 144 Idaho 324, 160 P.3d 763, 766 (2007). 
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ARGUMENT 
A. Defendants breached the contract with the Plaintiffs when they 
misrepresented in the October 17, 2007 Estoppel that The Center was 
current on its rent and that The Center was not in default. 
As part of the Sale Agreement between High Mark and the O'Shea Family 
Trust, High Mark and Gordon Arave promised to deliver an "estoppel" to the Plaintiffs. 
Pursuant to this promise, a signed "Lease Estoppel Certificate" dated October 17, 2007 
was in fact delivered by High Mark to Plaintiffs. The purpose of the Estoppel was stated 
in the preamble and the conclusion, which stated as follows: 
This is to certify to the O'Shea Family Trust and its 
assignees ("Purchaser"), any successor or assignee of 
Purchaser, Standard Insurance Company, and any successor 
assignee of the foregoing that: .... 
This certification is made with the knowledge that it 
will be relied upon by Purchaser, Purchaser's lender and any 
successor or assignee of Purchaser's right to purchase the 
Property in connection with financing and sales of the 
Property and the purchase of the Property by Purchaser. 
Armstrong Depo., Exh. 7. The Estoppel "certified" that there were no other agreements 
between the Center and High Mark affecting the premises, and that all minimum monthly 
rent had been paid to the end of September 2007, such that the Center was not in default 
under the Lease. Id. 
These statements in the Estoppel were entirely false. The Center had not 
paid all minimum monthly rent up to September 2007. As shown above, the Center had, 
instead, entered into the April 18, 2007 "rent deferral" promissory note arrangement to 
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payoff the rent at another time. Approximately six months of rent had not been paid as 
of September 2007. 
That rent was never paid. Gordon and Jared Arave instead conspicuously 
released the Center from its obligation on the same day the Estoppel was signed, in an 
October 18, 2007 "Agreement." This was done, regardless of the fact that the Estoppel 
stated that no other agreements "affecting the premises" existed. 
Furthennore, the Estoppel's representation that the Center was not in 
"default" was fraudulently deceptive. The Lease provided that if "Lessee fails to timely 
pay any installment of the Monthly Rent or Lessee's share of any other sum due under 
this lease" such would constitute a "default" by the Lessee. There is no dispute that the 
Center did not make its rent payments as described in the Lease for August, September, 
October, November, December and January of2007. The reality of the Center's default 
was not conveyed to the Plaintiffs. 
Defendants' breach of providing false information to the Plaintiffs was 
material. As stated by Tom O'Shea, "Had we seen the promissory notes before the close, 
we would not have purchased the property." 0 'Shea Depo., p. 148, ll. 18-20. 
There are no genuine issues of material fact regarding the Defendants' 
liability to the Plaintiffs for this material breach of contract, for which the Plaintiffs have 
suffered severe damages. This Comi should grant partial smmnary judgment to the 
Plaintiffs on the issue of liability for breach of contract. 
B. Defendants breached the implied covenant of good faith and fair dealing 
when they misrepresented in the Estoppel that all minimum monthly 
rent had been paid. 
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The "implied covenant of good faith and fair dealing" is a covenant implied 
by law in the parties' contract." Lettunich v. Key Bank Nat. Ass 'n, 141 Idaho 362, 368, 
109 P.3d 1104 (2005). It arises "regarding terms agreed to by the parties." Id. "The 
covenant requires that the parties perform, in good faith, the obligations imposed by their 
agreement." Id. 
Defendants breached the implied covenant when they delivered an Estoppel 
with material misrepresentations. Misrepresenting the payment of rent on a 10-year, 
triple net lease is not acting in "good faith." High Mark and Gordon Arave knew that all 
rent had not been paid up to September 2007 at the time they delivered the Estoppel to 
the Plaintiffs. Gordon Arave was a signatory to the April 18, 2007 Promissory Note and 
the Agreement which released the Center from that Note. 
There are no genuine issues of material fact regarding the Defendants' 
liability to the Plaintiffs for this material breach of the implied covenant of good faith and 
fair dealing. This COUIi should grant partial summary judgment to the Plaintiffs on the 
issue of liability on this matter. 
C. Defendants committed fraudulent misrepresentation by communicating 
to the Plaintiffs that the Center had paid all of its rent and CAM charges. 
The elements of actionable fraud or misrepresentation are as follows: 
(l) A representation; (2) its falsity; (3) its materiality; (4) the 
speaker's knowledge of its falsity; (5) the speaker's intent that 
there be reliance; (6) the hearer's ignorance of the falsity of 
the statement; (7) reliance by the hearer; (8) justifiable 
reliance; and (9) resultant injury. 
Gray v. Tri Way Construction Services, Inc., 09.9 ISCR 465,468 (April 27, 2009). 
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1. Defendants made representations that the Center had paid its rent and 
CAM charges in full. 
Paul Fife was the agent for Gordon Arave and High Mark. Fife Depo., p. 6, 
ll.7-10. Furthermore, Richard Armstrong was the agent of his clients, Gordon Arave and 
High Mark. Caballero v. Wikse, 140 Idaho 329, 332, 92 P.3d 1076 (2004) ('''The 
relationship between an attorney and client is one of agency' in which the client is the 
principal and the attorney is the agent."). 
The LoopNet ad stated that the "Schedule Gross Income" and "Net 
Operating Income" for the Center on the property was $299,850.00, or the equivalent of 
twelve months at the rent stated in the lease. This infonnation was false. Fife published 
this information, which he received from High Mark representatives. 
Shortly thereafter, on August 27,2007, Fife sent to Needs a nine page fax 
containing a financial document stating that High Mark had received $324,836.00 in rent 
from June 2006 through July 2007, equivalent of the standard rent amount for 13 months. 
Again, this information was false. Fife sent the exact same document to Needs on 
September 18, 2007. This time, the fax numbers on the page clearly showed that the 
document had been sent from the fax machine for High Mark. 
The most important representation was made when Armstrong relayed the 
Estoppel to Fife, who then sent it to Needs. The Estoppel, as stated above, made clear 
representations that (a) there were no other "agreements," (b) there was no condition 
constituting a default under the Lease; (c) all minimum monthly rent had been paid to the 
end of September 2007; and (d) the Center was not in default. Regardless of the fact that 
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Matthew Smith signed the Estoppel, it was the Defendants, through their agents, who 
relayed the Estoppel and its infonnation to Needs and the Plaintiffs as required by the 
Purchase and Sale Agreement. 
2. Defendants' representations, whether through their agents or made by 
themselves, were false. 
The representations made in the LoopNet ad, the financial document 
showing rents received, and the Estoppel, were false. Each showed that High Mark had 
received all rents from the Center. That, however, was untrue. Approximately six 
consecutive months of rent had not been paid-and has never been paid-from the 
Center to High Mark. 
3. 171e representations made by Defendants were material, in that the 
Plaintiffs would not have purchased the property at 1675 Curlew had 
they known that six months of rent had not been paid. 
Tom O'Shea, the principal representative of the Plaintiff purchasers, stated 
at his deposition as follows, "Had we seen the promissory notes before the close, we 
would not have purchased the property." O'Shea Depo., p. 148,11. 18-20. The 
promissory notes referred to by Tom included the note from April 18,2007, a "rent 
deferral" for unpaid rent for the months of "September, 2006 thru January, 2007." 
4. Defendants knew that their representations to the Plaintiffs were false. 
There is no issue that the Defendants knew their statements that all rent had 
been paid were false. Both Gordon and Jared Arave signed the April 18, 2007 
Promissory Note for unpaid rent. When the LoopNet ad was posted, the Note was still 
unpaid. When the financial document showing rent paid was sent to Plaintiffs on August 
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27,2007 and again on September 18,2007, the Note was still unpaid. When the Estoppel 
was signed and the associated "Agreement" signed by Gordon and Jared Arave, releasing 
the Center from its obligation under the Note, the Note was still unpaid. The Note was 
never paid. 
The Defendants knew that the Plaintiffs were suffering financial hardships, 
and refened to these hardships time and again in communications. The Defendants' 
agent, Scott Williams, even met with Smith and counsel for the Center, Marc Weinpel, 
and was told that the Center could not pay its rent. The Defendants knew that their 
numerous representations to the contrary to Plaintiffs were blatantly false. 
5. Defendants intended that the Plaintiffs rely upon theirfalse statements. 
The Defendants intended that O'Shea and the Plaintiffs would rely upon 
their statements regarding the payment of rent. The LoopNet ad stated, "Here's a great 
investment property with that hard to find 10 year, Triple Net Lease .... Tenant is The 
Children's Center Inc. who specializes in complete children care." It announced the "Net 
Operating Income" as the equivalent of 12 months' rent. The financial document sent on 
both August 27 and September 18, 2007 by Paul Fife to the Plaintiffs announced that 
"Rent Received from 6/2006 through 7/2007" was the equivalent of 13 months' rent. 
Finally, the Defendants knew that the Plaintiffs were requesting an Estoppel for the 
purpose of certifying the financial strength of the tenant. The Estoppel's own language 
made it clear that "this certification is made with the knowledge that it will be relied upon 
by the Purchaser." 
230 
BRIEF IN SUPPORT OF MOTION FOR PARTIAL SUMMARY JUDGMENT - 10 
6. The Plaintiffs did not know that the Defendants' statements regarding 
rent paid were false. 
The Plaintiffs had no reason to believe that the statements conceming the 
payment of rent were actually false. As stated by Tom O'Shea, "We had assumed-we 
had assumed from what we had been told by everybody that this was a very solid tenant 
that had done business with Arave for several years, had been very consistent in paying 
the rent." O'Shea Depo., p. 146,1. 23 - p. 147, l. 3. 
Based upon all of the information received, Plaintiffs had no reason to 
believe that all rent had not been paid. In short, the Plaintiffs had no knowledge of the 
falsity of the Defendants' statements regarding the payment of rent. 
7. Defendants relied upon these statements. 
In addition to that above, Tom O'Shea stated that he relied upon statements 
regarding the payment of rent: 
Q. The information that you relied on, is that 
referring to the information that is identified in Exhibit A of 
this particular complaint, the LoopNet ad? 
A. Not just the LoopNet ad. It was much of the 
subsequent infonnation that we received from the seller and 
the broker. 
O'Shea Depo., p. 86, l. 22 - p. 87, l. 3. Referring to the Estoppel Certificate, O'Shea 
gave the following answer: 
Q. This document represents what you've alleged 
you relied on that rent was paid for the current calendar 
month, which is September 2007? 
A. Yes. 
Id., p. 107, n. 6-9. Regarding the financial document showing rent paid, O'Shea stated: 
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Q. And this is the document that you relied on in 
entering into the purchase of the building, the 1675 property? 
A. Yes. 
Q. And which portion of this did you rely on? 
·A. All of it. 
Id., p. 179,11,4-13. 
8. PlaintiffS' reliance on these statements was just[fied. 
As stated above, neither Jeff Needs nor the Plaintiffs were provided with 
any information to discredit the representations made about rent payments. Plaintiffs had 
no reason not to believe the information that was being given to them. When all of the 
information showed a solid rent-paying tenant, there was little reason to dig deeper. In 
Watson v. Weick, 141 Idaho 500, 112 P.3d 788 (2005), the purchasers of a business 
countersued against the sellers, claiming that certain financial date misrepresented the 
value of the corporation. Id. at 506. The Court stated that "[W]hen a purchaser is given 
the opportunity to conduct an independent investigation of the records and does so, ... he 
is not entitled to rely on alleged misrepresentations of the seller." Id. at 507 (citing F aw 
v. Greenwood, lOl Idaho 387, 613 P.2d 1338 (1980). The Court further stated: 
Because the investigation must foreclose actual 
reliance upon the alleged misrepresentation, the investigation 
actually made must be of records that would disclose the 
inaccuracy of the representation. It is not a defense that the 
party alleging fraud could have ascertained the truth by 
conducting a more thorough investigation. The issue is not 
one of contributory negligence; it is whether the party relied 
upon his own investigation and judgment of records that 
accurately disclosed the relevant fact rather than upon the 
alleged misrepresentation. 
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Id. Under the circumstances in this case, the Plaintiffs' reliance on Defendants' 
misrepresentations was justified. 
9. Plaintiffs have been severely injured as a result of the Defendants' 
misrepresentations. 
Plaintiffs entered the transaction with the understanding that the Center 
would be a good-paying tenant with a 10 year, Triple Net Lease. "Triple Net" means that 
"the tenant pays all expenses relating to the building, taxes, insurance, common area 
maintenance, in addition to the base rent." F!fe Depo., p. 24, 11. 5-8. As stated by Paul 
Fife, a lease of this nature is "hard to find." Id., p. 23, II. 20-22. The actual damages to 
the Plaintiffs are currently being calculated by a retained damages expert, and damages 
will not be a part of this summary judgment motion. It suffices to say that when this 10-
year, triple net lease tenant vacated the property before ever paying anything to the 
Plaintiffs, the Plaintiffs were severely injured. Their injuries included monthly rent and 
CAM charge payments of at least $28,987.50 for the ten year period of the lease. These 
injuries were directly caused as a result of the Defendants' misrepresentations. 
D. Defendants fraudulently concealed not only the non-payment of rent 
resulting in the April 18,2007 Promissory Note, but also the Center's 
non-payment resulting in the November 7, 2007 Promissory Note. 
"Silence may constitute fraud when a duty to disclose exists." Sowards v. 
Rathbun, 134 Idaho 702, 707, 8 P.3d 1245 (2000). A duty to disclose may arise when 
"the parties do not deal on equal terms or where information to be conveyed is not 
already in possession of the other party." Watts v. Krebs, 131 Idaho 616, 620, 962 P.2d 
387 (1998). A duty may also arise under the following circumstances: 
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(a) a party to a business transaction is in a fiduciary 
relationship [or other similar relationship of trust and 
confidence] with the other party; or (b) disclosure would be 
necessary to prevent a paIiial or ambiguous statement of fact 
from becoming misleading; or (c) subsequent infonnation has 
been acquired which a party knows will make a previous 
representation untrue or misleading; or (d) a party knows a 
false representation is about to be relied upon; or (e) a party 
knows the opposing party is about to enter into the transaction 
under a mistake of fact and because of the relationship 
between them or the customs of the trade or other objective 
circumstances would reasonably expect a disclosure of the 
facts. 
Id.; See also RESTATEMENT (SECOND) OF TORTS, § 551. 
Defendants had a duty to disclose the promissory notes in this case. 
Defendants provided financial information to the Plaintiffs which showed that the Center 
was current on its rent and CAM charge payments. This was false. Defendants' silence 
regarding the promissory notes, especially the April 18, 2007 promissory note, 
constituted fraudulent concealment as Defendants knew that "a false representation is 
about to be relied upon." Defendants also knew that the Plaintiffs were entering a 
transaction under a mistake of fact and would have expected a disclosure of the true facts 
under the circumstances of the sale. 
Furthennore, there is no dispute that the Plaintiffs were never informed of 
the existence of the November 7, 2007 promissory note. This note payment arrangement, 
again for "rent deferral," was material and basic to the transaction, in that the Plaintiffs 
would not have entered into the transaction if they had known about this Note. The 
November 7,2007 note was executed and accepted while a closing of the transaction was 
pending. Defendants knew that the Plaintiffs wanted a strong tenant that paid its rent in 
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full and on time. Yet the Defendants did not at any time disclose the Center's failure to 
pay rent occun-ing only a month prior to Plaintiffs' ownership of the building. 
Defendants also kept quiet Scott Williams' discussions with Weinpel and 
Smith regarding the Center's inability to pay rent. Defendants also did not disclose that 
the Center was not paying rent on its Pocatello property, which was also owned by a 
entity owned by Gordon Arave. 
as follows: 
American Jurisprudence discusses the type of fraud committed in this case 
If a lessor shows leases, or states lease tenns, to a 
prospective purchaser, lessee, or mortgagee, without 
revealing rent concessions, the lessor in effect misrepresents 
the gross rentals or conceals the true rentals, and such 
transactions constitute actionable fraud. The fact that a 
building is new, and that the rent concessions are such as are 
usually made to tenants moving into a new and uncompleted 
building, is of no importance where the rent concessions are 
not known to the purchaser of the building and the rentals are 
overstated by the amount of the concessions. 
37 Am. Jur. 2d, Fraud and Deceit, § 228 (2001); see also Corder v. Laws, 366 P.2d 369 
(Colo. 1961) (where seller of property falsely stated rental income of building without 
disclosing a "private understanding" rent concession agreement, seller's actions produced 
a "false impression upon the mind" constituting a fraudulent misrepresentation). 
Defendants' silence about material issues regarding the payment of rent 
was fraudulent, whether it concerned the early rent concessions, the April 18, 2007 
promissory note, or the November 7,2007 promissory note. Plaintiffs relied upon 
Defendants' repeated statements regarding the full payment of rent by the Center. 
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Defendants breached their duty to infonn the Plaintiffs that their statements were false. 
Defendants are liable for that material, fraudulent concealment. 
CONCLUSION 
For the reasons stated, Defendants respectfully request that this Court grant 
their Motion for Partial Summary Judgment on the issue of liability. 
Respectfully submitted this _-=--_ day of November, 2009. 
HOPKINS RODEN CROCKETT 
HANSEN ~~HOOPES, PLLC 
// )) , 
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CERTIFICATE OF SERVICE BY MAIL, HAND DELIVERY 
OR FACSIMILE TRANSMISSION 
I hereby certify that a tlUe and correct copy of the foregoing document was 
on this date served upon the persons named below, at the addresses set out below their 
name, either by mailing, hand delivery or by telecopying to them a tlUe and correct copy 
of said document in a properly addressed envelope in the United States mail, postage 
prepaid; by hand delivery to them; or by facsimile transmission. 
DATED this \~day of November, 2009. 
Richard 1. Armstrong, Esq. U.S. Mail 
Wood Crapo LLC 0 Overnight Delivery 
500 Eagle Gate Tower 0 Hand Delivery 
60 East South Temple, Suite 500 0 Facsimile 
Salt Lake City, Utah 84111 
Marc 1. Weinpel, Esq. • U.S. Mail 
1975 Martha A venue 0 Overnight Delivery 
Idaho Falls, ID 83404 0 Hand Delivery 
0 Facsimile 
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Gregory L. Crockett, ISBN 1640 
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428 Park Avenue 
P. O. Box 51219 
Idaho Falls, Idaho 83405-1219 
Telephone: 208-523-4445 
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CALEB FOOTE, an individual, 
KATE LARKIN DONAHUE, an 
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HIGH MARK DEVELOPMENT, 
LLC, an Idaho limited liability 
company; GORDON ARA VE, 
individually and as Member of High 
Mark Development, LLC; JARED 
ARAVE, individually and as Member 
of High Mark Development, LLC; 
BENJAMIN ARA VE, individually 
and as Member of High Mark 
Development, LLC, and JOHN DOES 
I-X, 
Defendants. 
Case No. CV -08-4025 
ST ATEMENT OF FACTS IN 
SUPPORT OF MOTION FOR 
PARTIAL SUMMARY JUDGMENT 
STATEMENT OF FACTS IN SUPPORT OF MOTION FOR PARTIAL SUMMARY 
JUDGMENT- 1 
238 
HIGH MARK DEVELOPMENT, 
LLC, an Idaho limited liability 
company; GORDON ARA VE, 
individuall y and as Member of High 
Mark Development, LLC; JARED 
ARA VE, individually and as Member 
of High Mark Development, LLC; 
BENJAMIN ARA VE, individually 




THE CHILDREN'S CENTER, INC., 
an Idaho corporation; THE IDAHO 
CHILDREN'S CENTER, INC., an 
Idaho corporation, 
Third -Part Defendants. 
THOMAS O'SHEA and ANNE 
DONAHUE O'SHEA, Trustees of the 
Thomas and Anne 0' Shea Trust uJd/t 
DATED NOVEMBER 2, 1998; 
GRANDVIEW CREDIT, LLC, a 
California limited liability company; 
CALEB FOOTE, an individual, 
KATE LARKIN DONAHUE, an 
individual, JOHN KEVIN 
DONAHUE, an individual, and SAN 
FRANCISCO RESIDENCE CLUB, 
INC., a California corporation; 
Plaintiffs, 
vs. 
THE CHILDREN'S CENTER, INC., 
an Idaho corporation; THE IDAHO 
CHILDREN'S CENTER, INC.; an 
Idaho corporation; MATTHEW F. 
SMITH, individually and as Statutory 
Trustee; and JOHN DOES I-X, 
Defendants. 
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COME NOW the Plaintiffs, by and through their counsel of record, the law 
finn of Hopkins Roden Crockett Hansen & Hoopes, PLLC, Idaho Falls, Idaho, and 
submit this Statement of Facts in Support of Plaintiffs' Motion for Summary Judgment. 
FACTS 
A. Tenancy at 1615 Curlew Drive and in Pocatello. 
In 2002, Defendant The Children's Center, Inc. (the "Center") first began 
renting property from Defendant Gordon Arave ("Gordon") and his company, Crestwood 
Enterprises, LLC ("Crestwood"), at a property located at 1615 Curlew Drive, Ammon, 
Idaho. Affidavit of Sean 1. Coletti, Exh. A (Defendant's Objections and Responses to 
Plaint~ffs' First Discovery Requests ("Def's First Responses"), Answer to Inter. No.7). 
The Center received a rent concession for its first six months at 1615. Coletti Affidavit, 
Exh. B (Deposition of Gordon Arave, p. 37, 11. 4-10). In 2004, Gordon began 
construction on another facility in Pocatello, Idaho, which the Center would also lease as 
an additional expanded office ("Pocatello Office"). Del's First Responses, Answer to 
Inter. No.7. The Center moved into the Pocatello Office in approximately May of 2005. 
Id. Again, the Center received a rent concession on its first six months in its Pocatello 
Office. Arave Depo., p. 37,11.4-10. The Center operated in both Idaho Falls and 
Pocatello offices for some time. 
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B. Tenancy at 1619 Curlew Drive. 
On March 15,2005, M. Smith Enterprises, Inc., a holding company 
established by Matthew Smith ("Smith"), the CEO for the Center, entered into a Lease 
Agreement with Crestwood for the lease of a property located adjacent to the 1615 
building at 1619 Curlew Drive, Ammon, Idaho 83406, for the purpose of moving the 
Idaho Falls operations of the Center. The Center began occupying the 1619 building in 
approximately May of 2005. Del's First Responses, Answer to Inter. No.7. 
In August of 2005, Gordon approached Smith and asked if the Center 
would be interested in moving into a bigger building on property adjoining the building at 
1619, after a deal had fallen through to place a restaurant on that property. Coletti 
Affidavit, Exh. C (Deposition of Matthew F. Smith, p. 15,11. 5-10). Also during that time 
period, Smith, on behalf of M. Smith Enterprises, signed two Promissory Notes for 
$100,000.00 each, promising to pay Gordon on the Notes, which were due on June 1, 
201 0 and October 1, 2010, respectively ("2005 Notes"). Gordon Depo., Exhs. 3 & 4. 
Smith had discussed with Defendant Ben Arave ("Ben"), one of Gordon's sons, that the 
Center needed some cash flow money. Smith Depo., p. 40, 1. 21 - p. 41,1. l. Ben 
explained that Smith and the Center could build the price of the 2005 Notes into the cost 
of a new bUilding. Id., p. 41, 11. 5-7; see also Gordon Depo., p. 97, 1. 24 - p. 98, l. 6. Ben 
also suggested that Smith set up a holding company (M. Smith Enterprises) to handle 
payment of the 2005 Notes. Smith Depo., p. 41, 11. 7-19. The plan was for M. Smith 
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Enterprises to loan the money to the Center, who would pay back M. Smith Enterprises 
on a regular basis, and M. Smith Enterprises would then pay Gordon on the 2005 Notes. 
Id., p. 41, 1. 20 - p. 42, 1. 2. On the Araves' side. the plan was to "inflate the price of the 
building" by the amount loaned to Smith. Id., p. 42, 11. 13-23. The Araves "wanted to 
build a building." Id., p. 90, 11. 18-20. Smith described the $200,000 in loans as being 
extended to the Center instead of the "six months free rent." Id., p. 59,1. 22 - p. 60, 1. l. 
Smith used the money from the loan as "working capital" for the Center. Id., p. 43, 11.8-
11. 
C. Tenancy at 1675 Curlew Drive. 
On June 19,2006, the Center entered into a new Lease Agreement with 
Gordon and his company, High Mark Development, LLC ("High Mark"), for the lease of 
a new building at 1675 Curlew Drive, Ammon, Idaho, adjoining the 1619 Curlew 
property. Gordon Depo., Exh. 1. The lease was for a ten year term, and provided that the 
Center would pay to High Mark a base monthly rent of $24,987.50 and $4,000.00 
monthly for taxes, lawn care, snow removal and other building needs ("CAM Charges"). 
Id. The Lease gave the Center the option to purchase the building from High Mark 
begilming three years after the commencement of the Lease. Id. Regarding the payment 
of rent, the Lease stated, in pertinent part: 
1. DEFINITIONS.... "Monthly Rent" means 
$24,987.50 per calendar month for one hundred and twenty 
(120) months, commencing June 19, 2006 and ending June 
19,2016 .... 
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"Annual Base Rent" means Lessee agrees to pay 
Lessor, without prior notice of demand, as annual base rent 
for premise, the sum of $299,850.00 for the first year of the 
lease, payable in equal payments of $24,987.50 .... 
"CoIllinencement Date" means June 19, 2006. 
3. MONTHLY RENT. Lessee covenants to pay 
the Lessor the Monthly Rent ... in advance on or before the 
first day of each month during the Term, commencing on the 
Commencement date. 
13. DEFAULT. 
13.1 Default by Lessee. The occurrence of any of 
the following events shall constitute a default by Lessee under 
this Lease: (a) Lessee fails to timely pay any installment of 
the Monthly Rent or Lessee's share of any other sum due 
under this Lease, and such failure is not cured within five (5) 
days after written notice is given to Lessee[.] 
Id. The Center moved into the new building by late July 2006. Def's First Responses, 
Answer to Inter. No.7. The Center made rent and CAM charge payments on the building 
as follows: 






January 24, 2007 
February 14, 2007 












Smith Depo .. p. 17, l. 18 - p. 18,1. 1; p. 50, 11. 15-23. Exh. 102. The $16,800.00 payment 
on January 24, 2007 was solely for CAM charges for the months of September 2006 
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through January 2007. Coletti Affidavit, Exh. D (Deposition of Scott Williams (Jun. 1, 
2009), Exh. 8). 
D. The April 18, 2007 Promissory Note. 
On April 18, 2007, Gordon faxed a letter to Smith containing information 
regarding the CAM Charges for the Pocatello and Idaho Falls properties. Gordon's letter 
to Smith also asked for the following: 
Please send me a copy of the signed note for unpaid 
rent as soon as possible so that I can get the necessary 
information to Mr. Blatter in your behalf. 
Gordon Depo., Exh. 5. The same day, Smith, as President of the Center, signed a 
Promissory Note in the amount of $199,900.00, and made payable to Gordon and Jared 
Arave ("Jared"), Jared's son. Smith Depo., Exh. 6. The Note stated as follows: 
Lender has agreed to lend to Borrower $149,925.00, 
by means of rent deferral for the months of September, 2006 
thru January, 2007. Borrower has received $149,925.00, by 
means of rent deferral, and additional cash to the sum of 
$49,975.00, and gives Lender this Promissory Note in 
exchange. By signing this promissory note Lender agrees 
that all past promissory notes and debt for deferred rent 
payments owed by Borrower to High Mark Development, 
LLC, Gordon Arave, or any entity in which Gordon Arave 
has an interest in, is cancelled and replaced by this 
promissory note. 
Id. The amount of $149,925.00 was equal to six months of the Center's rent. No rent 
had been paid by the Center to High Mark for the months of August 2006 through 
January 2007, or six months. 
STATEMENT OF FACTS IN SUPPORT OF MOTION FOR PARTIAL SUMMARY 
JUDGMENT -7 
244 
The Center was simply unable to pay rent during this time period. Smith 
Depo., p. 51, 1. 24 - p. 52, 1. 4. Gordon was aware of and "very involved" in these 
problems, "at least weekly." Id. at p. 52, 11. 5-10; p. 98, 11. 1-2, p. 100,11. 23-24. 
According to Smith, "He was aware we were in trouble." Id., p. 142,11.21-22. "It was 
literally day by day trying to figure out where we could cut and what we could adjust to 
try to make the company work." Id., p. 97, 11. 23-25. "We were trying to consolidate to 
stayalive[.]" Id., p. 102,11. 23-24. When asked, High Mark's bookkeeper, Scott 
Williams, stated he was not aware of any other rent payments made by the Center to High 
Mark for this period. Williams Depo. (Jun.!, 2009), p. 11, 11. 15-19. 
E. Sale of the property at 1675 Curlew. 
In June of 2007, the building at 1675 Curlew was listed for sale. Def's 
First Responses, Answer to Inter. No.7. Gordon on behalf of High Mark signed an 
Exclusive Seller Representation Agreement with Paul Fife ("Fife") of High Desert 
Realtors on June 4, 2007. Coletti Affidavit, Exh. E (Deposition of Paul F~fe, Exh. 1). 
Shortly thereafter, Fife ("Fife"), the real estate broker for and agent of High Mark and the 
Araves, posted information on the property on a website named LoopNet. F~fe Depo., p. 
19, 11. 12-17. The listing stated, "Here is a great investment property with that hard to 
find 10 year, Triple Net Lease." Fife Depo., Exh. 2. It named the tenant in the property 
as "The Children's Center, Inc.", and stated that the "Scheduled Gross Income" and "Net 
Operating Income" was $299,850.00, which was the equivalent of twelve months at the 
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rental rate stated in the Lease, or $24,987.50. Id. Fife received the information he posted 
on LoopNet from High Mark representatives, including Gordon himself. ld., p. 22, 11. 3-
19; Gordon Depo., p. 28, l. 21 - p. 29, 1. 17. Fife was, however, never informed that 
certain lease payments had actually been represented by deferred payments or promissory 
notes. F~fe Depo., p. 32, l. 18 - p. 33, l. 6. Fife assumed that the information he received 
was accurate, and therefore never conveyed to the Plaintiffs that there were inaccuracies. 
ld., p. 55, 11. 12-25. 
Tom O'Shea ("O'Shea") learned about the 1675 Curlew property in the 
sUlmner of 2007 from a real estate broker in Boise, Idaho named Jeff Needs ("Needs"). 
Coletti Affidavit, Exh. F (Deposition of Thomas O'Shea, p. 22,11. 7-11). Fife had 
informed Needs that the seller of the property was Gordon Arave. Fife Depo., p. 36, l. 14 
- p. 37, l. 1; Exh. 3. Needs represented to 0' Shea that the 1675 property was an 
attractive investment. O'Shea Depo., p. 23, 1. 24 - p. 24, l. 7. O'Shea was looking for a 
building to purchase for a qualified 1031 like-kind exchange. Based on the information 
relayed by Paul Fife, 0' Shea believed that the property should be looked at as a potential 
investment. ld., p. 25, 11. 18-21. 
On August 14,2007, O'Shea and Gordon entered into a RE-23 Commercial 
Investment Real Estate Purchase and Sale Agreement ("Sale Agreement"), whereby the 
entity "0' Shea Family Trust" (the "Trust") agreed to purchase the building at 1675, for 
the purchase price of $3,700,000.00. F~fe Depo., Exh. 4. The Sale Agreement noted that 
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0' Shea and the Trust intended to purchase the property as an integral part of a like-kind 
tax defened Section 1031 exchange. Id. It also stated that certain documents should be 
provided to the buyer by the seller as part of the buyer's due diligence, including: 
Income and expense statements for the 2006, Year-to-
date 2007, through July, income and expense statement, aged 
receivables report, copies of any appraisal or phase 1 reports, 
list of all wan-anties on the building and copy of the lease, 
2005 and 2006 federal tax returns of tenant and a cunent 
balance sheet showing assets and liabilities. 
Id. Addendum 1 to the Sale Agreement also provided as follows: 
Seller to provide the following: Indemnification to 
Buyer ftom losses, including reasonable attorney/appraisal 
fees, that Buyer may incur by having to sale (sic) the property 
to Tenant, should Tenant wish to purchase the Property as 
provided for in the lease. 
Estoppels: Seller shall deliver to Buyer and (sic) 
estoppel for the Tenant 10 days prior to Closing. Should the 
information provided on the estoppel differ from the 
information provided by Seller, Buyer shall have the option to 
terminate the Agreement and receive full refund of Earnest 
Money. The form of Estoppel shall be attached to the 
Agreement. 
Id. O'Shea signed the Sale Agreement as the buyer. Gordon signed as the seller, and on 
behalf of High Mark. Id. On August 14, 2007, High Mark requested from the Center its 
2005 and 2006 tax returns ("tax returns") and cunent balance sheets. Coletti Affidavit, 
Exh. G (Deposition of Scott Williams (Jan. 29,2009), Exh. 13). 
On August] 7,2007, counsel for the Center, Marc Weinpel C"Weinpel"), 
wrote to Gordon in an effort to enter negotiations regarding the Pocatello and Idaho Falls 
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properties. Coletti Affidavit, Exh. H (Deposition of Marc 1. Weinpel, Exh. 2). Weinpel 
stated that the Center would be willing to relinquish its interest in the Pocatello property 
if Gordon agreed to allow the Center to remain in the Pocatello building until December 
31,2007 without any further payments of rent or CAM charges, and upon payment to the 
Center of $100,000 in consideration of the agreement to rescind. Id. Weinpel also stated 
that the Center may be willing to relinquish its option to purchase and its leasehold rights 
on the Idaho Falls property under the "right" terms, with the understanding that contract 
renegotiation may be possible with a new landlord. Id. 
Weinpel wrote to counsel for and agent of High Mark, Richard Armstrong 
("Armstrong"), on August 27,2007, stating that Smith would not permit a review of the 
Center's financial statements and records. Coletti Affidavit, Exh. I (Deposition of 
Richard 1. Armstrong, Exh. 2). Armstrong responded that the purpose of the records was 
for "marketing the building to the prospective buyer." ld. Armstrong continued: 
Id. 
As you know, the building comes with a tenant, who 
has signed a lease agreement, and is therefore part of the 
income-producing aspect of this building. The prospective 
buyer is therefore interested in the financial condition of your 
client. 
Also on August 27, Paul Fife sent Jeff Needs a nine page fax, containing 
(1) a Tenant Estoppel Certificate prepared for StanCorp Mortgage, signed by Smith and 
stating that "Rents provided in the Lease commenced to accrue and have been paid to the 
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first day of the current month. All additional rent has been paid and collected in a current 
maImer"; (2) a financial document stating that High Mark had received $324,836.00 in 
rent from 612006 through 7/2007, or equivalent of approximately $24,987.00 for 13 
months and showing $37,600.00 in CAM charges received ("Rent and CAM Charge 
Document"); and (3) a Profit and Loss statement for the Center from January 1 through 
June 7, 2007, showing a slight loss for the period of approximately $10,000.00. Affidavit 
of Jeffrey L. Needs, Exh. A. 
The Center eventually faxed the tax returns and balance sheet directly to 
Armstrong on August 28,2007, following the signing of a Non-Disclosure Agreement 
which was drafted by Armstrong. Weinpel Depo., p. 28, 11. 14-24; p. 30, 11. 1-7, Exh. 3. 
After review of the financial documents, Armstrong instructed his secretary to send a 
letter to Fife via Federal Express, enclosing "financial records of The Children's Center, 
Inc. requested by the Oshea Family Trust." Armstrong Depo., p. 30,11. 11-16, Exh. 3. 
Fife opened the FedEx package and immediately forwarded it to Needs. F~fe Depo., p. 
75, 11. 6-8. Fife did not look at the documents to see what they were prior to sending 
them to Needs. Id., p. 76, 11. 8-20. Needs received the package from Fife containing the 
tax returns, but did not receive a balance sheet. Coletti Affidavit, Exh. J (Deposition of 
Jeffrey L. Needs, p. 59, 1. 23 - p. 63, 1. 9). Needs read through the tax returns received 
from Fife and then sent them all to O'Shea. Id., p. 67, 11. 15-18; p. 71, 11. 3-10. O'Shea 
received the tax returns from Needs, but never saw a balance sheet. 0 'Shea Depo., p. 
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] 54, L 13 - p. 156, 1. 20. The tax returns and balance sheet which High Mark alleges 
were sent appear as an Exhibit to the Deposition of Paul Fife, Exh. 10. Based on the 
information actually received from Paul Fife, the Plaintiffs believed that the Center was a 
good tenant which paid its monthly rent on time and was current. See Needs Depo., p. 
88,1. 16 - p. 89, 1. 15. 
F. The Lease Estoppel Certificate. 
On September 10, 2007, pursuant to the Sale Agreement, Armstrong sent to 
Weinpel a draft estoppel certificate for the signature by a representative of the Center. 
Armstrong wrote to Weinpel again on September 18,2007, in response to Weinpel's 
August 17 letter. Weinpel Depo., Exh. 5. Armstrong stated, "my client [is] not interested 
in agreeing to release your client from its obligations under the Pocatello lease, especially 
if the release involved my client paying your client any amount of money .... [H]owever, 
... my client is willing to explore options related to the Pocatello building in order to 
relieve some of the economic pressures your client may be experiencing." Id. According 
to Matt Smith, the Center was having "a lot of economic problems" around this time 
period, including the non-payment of rent. S71'lith Depo., p. 62, 1. 10 - p. 63, 1. 2. Gordon 
"wasn't getting any rent checks." Id. p. 63, 11. 1-2. 
Armstrong also proposed that Crestwood would be willing to release the 
Center from its lease obligations under the Pocatello lease if the Center agreed to 
'-' v 
abandon the Pocatello property no later than December 31, 2007 and it agreed to waive 
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its options to purchase under the Idaho Falls and Pocatello leases. Weinpel Depo., Exh. 
5. Armstrong asked for the Center's signature on the estoppel certificate "as soon as 
possible[.J" Id. 
Also on September 18, 2007, High Mark faxed the Rent and CAM Charge 
Document to Paul Fife, as evidenced by the fax numbers at the top of the page. O'Shea 
Depo., Exhibit 62. Fife then sent the Rent and CAM Charge Document to Jeff Needs, 
who faxed the same to 0' Shea. !d. This was the second time that the Plaintiffs had seen 
the Rent and CAM Charge Document, as it had previously been sent on August 27, 2007. 
0' Shea relied upon the Rent and CAM Charge Document in deciding to purchase the 
property. O'Shea Depo., p. 179,11.4-13. 
On September 20, 2007, Weinpel sent to Armstrong a Lease Estoppel 
Certificate signed by Dale Schneider as Vice President of the Center. Weinpel Depo., 
Exh. 17. However, 0' Shea and the buyers had concerns with this Certificate because it 
contained ambiguous language regarding an appraisal that was to be conducted when or 
if a lease option to purchase was exercised. O'Shea Depo., p. 114,1. 8 - p. 115,1. 23. In 
October of 2007, after receiving a revised estoppel certificate indicating a release of the 
Center's option to purchase, Weinpel responded that the revised estoppel certificate 
would be signed if Gordon released Smith and M. Smith Enterprises from obligations 
under the 2005 promissory notes in the sum total of $200,000, in addition to other 
conditions. Affidavit of Marc 1. Weinpel, Exh. A. Armstrong wrote back on October 16, 
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2007, rejecting the proposal regarding the $200,000.00 note. Armstrong Depo., Exh. 6. 
, 
Armstrong stated that Gordon was willing to release Smith and M. Smith Enterprises of 
half of the obligation under the notes in exchange for (1) the Center releasing its option to 
purchase on both Pocatello and Idaho Falls buildings; (2) the Center signing the estoppel 
certificate stating that the option to purchase had been released; (3) the Center paying "its 
overdue October 2007 rent on the Idaho Falls building by November 1, 2007"; and (4) M. 
Smith Enterprises paying past due interest payments on the April 18, 2007 and October 1, 
2005 promissory notes. Id. Armstrong indicated, again, that Gordon was making efforts 
"to help loosen the financial burdens your client appears to be experiencing." Id. 
Sometime in September or October of 2007, Weinpel and Smith had a 
meeting with Scott Williams ("Williams"), a part-owner, bookkeeper and rent collector 
for High Mark. Weinpel Depo., p. 43, 1. 4 - p. 45, 1. 21; Williams Depo. (Jan. 29, 2009), 
p. 5, 1. 23 - p. 6, 1. 1. At that meeting, Weinpel and Smith told Williams that the Center 
was unable to pay the rent and CAM charges, and that the Center was considering 
bankruptcy. Weinpel Depo., p. 44, 11. 19-22; Smith Depo., p. 107,11.3 - p. 109,1,2; 
Needs Depo., p. 193,1. 20 - p. 194,1. 11. Smith told Williams that the Center was 
headed for demise. Smith Depo., p. 104, 11. 8-12. Smith also informed him that they 
were "leaving the property." Id., p. 107,11. 7-17. On October 15,2007, Weinpel sent a 
memo to Williams, stating that "we are unable to pay High Mark today, and we will 
advise when those moneys may be available." Weinpel Depo., Exh. 11. 
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In mid-October, 2007, Matthew Smith and Dale Schneider signed, and 
Weinpelnotarized, an Office Building Lease agreement with SCE Partners, LLC, for the 
purpose and with the intent of moving the Center to a new location at 1975 Martha 
Avenue, Idaho Falls. Weir/pel Depo., p. 59, 1. 13 - p. 60, 1. 3, Exh. 13. The income of the 
Center was insufficient to pay the rent charged by High Mark, so Smith wanted to move 
to a different place to operate the business. Id. The Commencement Date for the SCE 
lease was to be January 15,2008. Weinpel Depo., Exh. 13. 
On October 18,2007, Armstrong drafted, and Gordon, Jared and Matthew 
Smith signed, an "AGREEMENT" stating as follows: (1) Jared and Gordon agree to 
release the Center from the April 18, 2007 promissory note in the amount of 
$199,900.00; (2) The Center agrees to sign the Lease Estoppel Certificate ("Estoppel") 
dated October 17, 2007 containing a release of the option to purchase; (3) The Center 
agrees to release its interests in the options to purchase the Idaho Falls and Pocatello 
buildings; and (4) M. Smith Enterprises agrees to sign a promissory note amending the 
October 1, 2005 promissory note and pay the note on an amortized payment schedule. 
Armstrong Depo., p. 50, 1. 8 -po 51, 1. 17, Exh. 8. 
That same day, Smith signed the Estoppel, certifying to the 0' Shea Family 
Trust that: (a) other than the Lease and the October 17, 2007 amendment redacting and 
releasing the option to purchase in the Lease, there were no other agreements between the 
Center and High Mark affecting the premises; (b) as of the date of the Estoppel, the 
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Center was not aware of the existence of any condition which would constitute a default 
under the Lease on the part of the Center or High Mark; (c) all minimum monthly rent 
had been paid to the end of September 2007 and no rent had been paid more than one 
month in advance of its due date; and (d) the Center was not in default under the Lease. 
Armstrong Depo., Exh. 7. Armstrong then sent the signed Estoppel to Gordon, who 
forwarded the same to Paul Fife. Armstrong Depo., p. 68, 1. 14 - p. 69,1. 3. Fife 
thereafter forwarded the signed Estoppel to the Plaintiffs. Fife Depo., p. 45, 1. 8 - p. 47, 
1. 18. 
G. The November 7,2007 Promissory Note. 
On October 24, 26, and November 5,2007, Armstrong sent emails to 
Weinpel, inquiring about when rent and CAM charges for October would be paid. 
Armstrong Depo., Exhs. 9 & 10. On November 7,2007, rent for October and November 
2007 had still not been paid. Smith Depo., p. 76, 11. 18-22. Armstrong emailed Weinpel 
again, suggesting that October and November rent be "satisfied" with another promissory 
note: 
My client has asked me to contact you to discuss the 
option of satisfying the Center's rent obligation for October 
and November 2007 on the Idaho Falls property only through 
issuance of a promissory note. I have taken the liberty of 
drafting a note to this effect and have attached it for your 
review and comment. Understand that the note would only 
defer rent payments for October and November 2007 on the 
Idaho Falls building, and that the Center is still required to 
make timely non-defened payments for December 2007 
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going forward, as well as remain cun-ent in its rent obligations 
on the Pocatello building. 
Armstrong Depo., Exh. 11. Armstrong drafted and attached a Promissory Note for the 
principal amount of $57,975.00, or two months' rent. Annstrong Depo., p. 57, II. 1-25, 
Exh. 12; Affidavit of Sean 1. Coletti, Exh. K (Defendant's Objections and Responses to 
Plaintiffs' Third Set of Requests for Production and Admission, Answer to RFA # 27). 
The Promissory Note was eventually signed by Smith. Annstrong Depo., Exh. 12. 
Weinpel described rent for October and November 2007 to have been "paid 
by the promissory note." Weinpel Depo., p. 56, 11. 18-19. In addition, Armstrong stated 
that the Promissory Note was accepted as rent and CAM charges by High Mark. 
Armstrong Depo., p. 57, 11. 16-25; see also Williams Depo. (Jun. 1,2009), p. 13,1. 15 p. 
14,1. 11; p. 16,11. 10-l3; p. 21, 11. 5-8 (Armstrong and Williams discuss how rent was 
paid in the form of a Note). Armstrong never informed the buyers about the existence of 
this November 7 Promissory Note. Armstrong Depo., p. 58, 11. 1-16. 
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H. Proceedings surrounding closing on the property and afterward. 
On November 26. 2007, Armstrong emailed Weinpel stating "The Center 
has not paid November 2007 rent for its portions of the Pocatello building. These 
amounts total $15,125." Armstrong Depo., Exh. 13. On December 12,2007, Armstrong 
wrote to Weinpel to inquire about the payments due from M. Smith Enterprises, LLC on 
the June and October 2005 promissory notes, for which payments had not been made 
since August of 2007. Armstrong Depo., Exh. 16. Armstrong also sent a letter with the 
same date stating that "the Center has failed to pay rent to my client, Crestwood 
Enterprises, LLC for November and December 2007." A total of $24,198.82 was owed 
by the Center on the Pocatello building. Id., Exh. 17. 
The sale to O'Shea and the O'Shea Family Trust closed on December 10, 
2007. One month later, on January 17,2008, Weinpel wrote to Armstrong that "I would 
imagine that it would not come as much of a surprise to indicate to you that the company 
has undergone a financial setback. We have consulted with an attorney about 
reorganization proceedings .... Thus, we are not in the position to make payments upon 
the obligations to Mr. Arave at this time, nor could we as the same would be considered a 
preference." Armstrong Depo., Exh. 14. Also in January of 2008, Weinpel called Needs 
to inform him that the Center was vacating the property and could not continue to pay 
rent. Needs Depo., p. 179, 1. 21 p. 180, 1. 16. Needs immediately relayed the 
information to O'Shea. Id., p. 183,11. 2-9. 
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Rent was never paid by the Center to High Mark for October, November 
and December 2007. Weinpel Depo., p. 57, l. 23 - p. 58, 1. 6, Exh. 9; Smith Depo., p. 78, 
ll.9-15. The Center never made payments of any kind to O'Shea and the O'Shea Family 
Trust. On March 1,2008, the Center vacated the premises at 1675 Curlew. The Center 
went out of business in the Summer of 2008. Weinpel Depo., p. 12,11. 19-25; Smith 
Depo., p. 33, l. 21 p. 34, 1. 12. As of January 2009, the June and October 2005 
promissory notes to Smith still had not been paid and were in default. Gordon Depo., p. 
33, l. 5 - p. 34, l. 7. 
Gordon sued Smith and M. Smith Enterprises on February 12, 2008 in 
Bonneville County Case CV-2008-853, regarding nonpayment on the 2005 Notes. On 
the same date, Pepperwood Plaza Enterprises, new owner of the building at 1619, sued 
Smith and M. Smith Enterprises in Bonneville County Case CV -2008-855 regarding a 
$53,486.00 promissory note for "rent deferral" which Smith had not paid back. 
Crestwood also sued the Center on February 12, 2008 in an unlawful detainer action in 
Bannock County. On June 19, 2009, Crestwood obtained a $217,492.50 judgment 
against the Center regarding money owed on the Pocatello property. 
According to 0' Shea, "Had we seen the promissory notes before the close, 
we would not have purchased the property." 0 'Shea Depo., p. 148,11. 18-20. 
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Dated this 
.~ V . day of November, 2009. 
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CERTIFICATE OF SERVICE BY MAIL, HAND DELIVERY 
OR FACSIMILE TRANSMISSION 
I hereby certify that a true and correct copy of the foregoing document was 
on this date served upon the persons named below, at the addresses set out below their 
name, either by mailing, hand delivery or by telecopying to them a true and correct copy 
of said document in a properly addressed envelope in the United States mail, postage 
prepaid; by hand delivery to them; or by facsimile transmission. 
Richard J. Armstrong, Esq. U.S. Mail 
Wood Crapo LLC 0 Overnight Delivery 
500 Eagle Gate Tower 0 Hand Delivery 
60 East South Temple, Suite 500 0 Facsimile 
Salt Lake City, Utah 84111 
Marc 1. Weinpel, Esq. • U.S. Mail 
1975 Martha A venue 0 Overnight Delivery 
Idaho Falls, ID 83404 0 Hand Delivery 
0 Facsimile 
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HOPKINS RODEN CROCKETT 
HANSEN & HOOPES, PLLC 
Gregory L. Crockett, ISBN 1640 
Sean 1. Coletti, ISBN 7199 
428 Park Avenue 
P. O. Box 51219 
Idaho Falls, Idaho 83405-1219 
Telephone (208) 523-4445 
Fax (208) 523-4474 
Attomeys for Plaintiffs 
BONNEVILLE COUNTY 
,r, "HO lU,,\ 
1009 NOV I 3 PH it: 30 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 
THOMAS O'SHEA and ANNE 
DONAHUE O'SHEA, Trustees of the 
Thomas and Anne O'Shea Trust u/d/t 
DATED NOVEMBER 2, 1998; 
GRANDVIEW CREDIT, LLC, a 
California limited liability company; 
CALEB FOOTE, an individual, 
KATE LARKIN DONAHUE, an 
individual, JOHN KEVIN 
DONAHUE, an individual, and SAN 
FRANCISCO RESIDENCE CLUB, 
INC., a California corporation; 
Plaintiffs, 
vs. 
HIGH MARK DEVELOPMENT, 
LLC, an Idaho limited liability 
company; GORDON ARA VE, 
individually and as Member of High 
Mark Development, LLC; JARED 
ARA VE, indIvidually and as Member 
of High Mark Development, LLC; 
BENJAMIN ARA VE, individually 
and as Member of High Mark 
Development, LLC, and JOHN DOES 
I-X, 
Defendants. 
Case No. CV -08-4025 
AFFIDAVIT OF JEFFREY L. 
NEEDS 
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HIGH MARK DEVELOPMENT, 
LLC, an Idaho limited liability 
company; GORDON ARA VE, 
individually and as Member of High 
Mark Development, LLC; JARED 
ARA VE, indIvidually and as Member 
of High Mark Development, LLC; 
BENJAMIN ARAVE, individually 




THE CHILDREN'S CENTER, INC., 
an Idaho co~oration; THE IDAHO 
CHILDREN S CENTER, INC., an 
Idaho corporation, 
Third-Part Defendants. 
THOMAS O'SHEA and ANNE 
DONAHUE O'SHEA, Trustees of the 
Thomas and Anne O'Shea Trust u/d/t 
DATED NOVEMBER 2, 1998; 
GRANDVIEW CREDIT, LLC, a 
California limited liability company; 
CALEB FOOTE, an individual, 
KATE LARKIN DONAHUE, an 
individual, JOHN KEVIN 
DONAHUE, an individual, and SAN 
FRANCISCO RESIDENCE CLUB, 
INC., a California corporation; 
Plaintiffs, 
vs. 
THE CHILDREN'S CENTER, INC., 
an Idaho coworation; THE IDAHO 
CHILDREN S CENTER, INC.; an 
Idaho corporation; MATTHEW F. 
SMITH, individually and as Statutory 
Trustee; and JOHN DOES I-X, 
Defendants. 
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STATE OF IDAHO ) 
o r>. /h I /\.A""~ ) ss. 
County of ~ j) 
Jeffrey L. Needs~ being duly swom on his oath, deposes and says, as 
follows: 
1. At all times pertinent hereto, I acted as the real estate agent for the 
Plaintiffs in the above captioned matter during the Plaintiffs' purchase of the building at 
1675 Curlew Avenue, Ammon, Idaho 83406, and communicated with both the Plaintiffs 
and Paul Fife, the agent for the Defendants, in this capacity. This affidavit is made on my 
personal knowledge, and I am competent to testify to the matters stated herein. 
2. On August 27,2007 I received a nine page facsimile from Paul Fife. 
A true and correct copy of this fax is attached hereto and incorporated herein as Exhibit A 
to this Affavit. 
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Notary Public for Idaho , 
Residing at: ~ \ ~ \) 
My Commission Expires: J I t-l t 7.J.J l () 
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CERTIFICATE OF SERVICE BY MAIL, HAND DELIVERY 
OR FACSIMILE TRANSMISSION 
I hereby certify that a true and correct copy of the foregoing document was 
on this date served upon the persons named below, at the addresses set out below their 
name, either by mailing, hand delivery or by telecopying to them a true and correct copy 
of said document in a properly addressed envelope in the United States mail, postage 
prepaid; by hand delivery to them; or by facsimile transmission. 
\
')(L 
DATED this ~ day of November, 2009. 
Richard J. Armstrong, Esq. • U.S. Mail 
Wood Crapo, LLC 0 Hand Delivery 
500 Eagle Gate Tower 0 Facsimile 
60 East South Temple 
Salt Lake City, Utah 84111 
Marc Weinpel, Esq. • U.S. Mail 
1975 Martha A venue 0 Hand Delivery 
Idaho Falls, Idaho 83404 0 Facsimile 
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Farm & Ranch 
High Desert Realtors 
700 S. Woodroff Avenue 
Idaho Falls, lD 83401 
Fox #(208) 535-0380 
~08 535 0380 
Phone #'s: (208) 535-03501(800) 445-0957 
. Cell 208-317-6111 
We are transmitting ~pages, including this cover sheet. If you do not receive 
all the pages, please call as soon as possible. Thanks. 
264 
# 1/ 9 
08-27-07; 10: 17AM; Idaho Idaho 
"If. ..i./ 't:1 08/24/2007 11:56 FAX 80 
@002/003 
TENANT ESTOPPEL CERTIFICATE co~v. 
STAN CORP MORTGAGE INVESTORS,LLC 
19225 TANASBOlJRNE DRIVE 
lllLLSBORO, OR 97124 
Date; May 30, 2006 
SIC Loan No. AS071804 
Kathy Auhmrm, T3A 









Gentlemen and Ladies: 
July 1, 200S 
High Mark Development, u..c. 
a Nevada Hrnited liability company 
The Children's Center Inc. 
NBC" 17th SL and Curlew Dr. 
Ammon, Idaho 83406 
Approximately 19.990 square feet 
$24,978.50 per month 
Ten (10) years 
March 1,2006 
March 1.2016 
The undersigned, Tenant under the above..described lease (the "Lease"), hereby confinns and 
certifies to Standard Insurance Company ('1..ender"), as of the date hereof, the following: 
1. It has accepted possession and is in full and complete occupan¢y of the demised 
premises, such possession baving been delivered by the Landlord pursuant to the 
terms of the Lease. 
2. The improvements and space required to be furnished by the tenns of the Lease 
have been completed in aU respects to the satisfaction of the undersigned and are 
open for the use of the undersigned. its customers, employees and invitees. If 
applicable, certificates of oceupancy have been issued. 
3. AU duties of an inducement nattlre required of the Landlord in the Lease have 
been fulfilled. 
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The Lease is in fun force and effect, there is no existing default on the part of the 
Landlord or Tenant in the tenns thereof. and the Lease has not been amended, 
modified, supplemented, assigned. sublet, cancelled or' superseded, ex.cept as 
roHow/;: 
NLA 
No rents have been prepajd except as provided by the Lease in the amount of 
$ z,-£ qfl£'O . The undersigned does not have or hold any claim against 
Landlord thllt might be set off orered.ited against future accruing rents. 
Rents provided in the Lease commenced to accrue and have been paid to the first 
day of the current month. All additional rent has been paid and collected in a 
current manner. The amount of the security deposit is $ ,r, . There 
are no free rent or reduced rent concessions in the Lease. exce"pt as follows: 
tJjlt 
7. If Tenant is a corporation. the undersigned is a duly appo;nted officer of the 
corporation Signing this certificate and is the incumbent in the office indicated 
under his or her name. The undersigned individual is duly authQrized to execute 
this certificate. 
8. .There are no other agreements written or oral between the undersigned and the 
Landlord with respect to the Lease and/or the leased premises and building. 
This confirmation and certification is given to Lender with the understanding that Lender will be 
relying upon the accuracy of this confirmation in connection with the Joan to be made by Lender 
to Landlord. This confirmation and certification shall inure to the benefit of the successors and 
assigns ofLenderin ownership of the Joan. 
DATED this _ day of ________ • 2006 
The ChIld...,'. c..m.:!"C_j,f 
BY;~~ 
Its:--'-C....:.~_E<".::.-_Oo....;,.. _____ ~ 
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08--:17--07; 10; 17AM; Idaho Idaho 
Idaho Falls Childrens Center 
Rent Received from 6/2006 through 7/2007 ................................................... . 
Principle & Interest Payment to: 
Bonneville Mortgage Company Co ............................................... .. 
Total Net Profit ....... .. 
$202,943.00 
$121,893.00 
Building Maintenance & Ogeration 
CAM Charges Received 
Expenses: 
$37,600.00 
Building Maintenance & Management ............................................................. , $10,640.30 
Property Taxes........................................................................................................ $11,789.86 








08-27-07: 10: 17AM: Idaho Idaho ,08 535 0380 
08/24/2007 FRI 7:35 PAX "6061 Wood Crapo LLC 
ADDENDUM TO ADDENDUM #1 TO PURCHASE AND SALE AGREEMENT 
DATED AUGUST 14,2007 
INDEMNIFICATION OF BUYER 
(a) Seller ("Indemnif.ying Party'') hereby indemnifies, defends, and holds harmless 
Buyer and its successors and assigns. (collectively for the purposes of this paragraph, 
"Indemnified Party") from afld against any and aU liability, loss, damage, cost and exp~, 
including, without limitation, reasonable attorneys' fees arising out of The Children's Center 
Inc. 's ("Lessee") attempt to eXercise or enforce a purported option to purchase the Premises under 
a Lease Agreement dated June 26, 2006. indemnifYing Party's duty under this paragrapb shan be 
triggered only upon Indemnified Party's receipt of a written offer to purchase the Premises ftom 
the Lessee after June 19, 2009 for a total purchase price of less than $3,100,000 (the "Triggering 
Event"). 
(b) Upon the occurrence of the Triggering Event, the Indemnified Pruty shall 
promptly notify the IndemnifYing Party of any attempt to exercise the purported option to which 
the foregoing indemnification applies and the IndemniiYing Party shall undertake, at its own cost 
and expense, the defense thereof. 'the Indemnified Party may, at its option and expense, retain its 
own counsel, provided that such counseJ fully cooperates with the IndemnifYing Party's counsel. 
If the IndemnifYing Party fails to promptly appoint competent and experienced counsel, the 
Indemnified Party may engage its own counsel in defense thereof, and the reasonable cbarges in 
connection therewith sball promptly be paid by tbe Indemnifying Party. If the Indemnified Party 
settles Or compromises any such suit, claim or proceeding, the amount thereof shall be charged to 
the Indemnifying Party, provided tltat tbe Indemnifying Party's prior approval bas been secute:d, 
which approval shan not be unreasonabJ,y withbeld. 
BUYE~ ______________________ __ DATE: ____________ _ 
SELLER: 
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The Children's Center 
Profit & Loss 































PSR • Other 
Total PSR 
Service Fees· other 
Total ServIce Fees 
Special Fees 
Benefits payment-eontracted 
employee Payroll Reimburse 
Special Fees· Other 








Printing and Reproduction 
Total Advertising 
Background Check 
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The Children's Center 
Profit & Loss 
January 1 through June 7, 2007 
08 53:'~ 0380 
Jan 1 ·Jun 07 
Maintenance 
Carpet Cleaning 
MaIntenance - Other 
Total Maintenance 












New Computers - Other 
Total New Computers 
Software 
Web Site Domain 
Computer Support· Other 
















Total !mployee Benefits 
Employee Bonus 










Interest expense· Other 
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The Children's Center 
Profit & Loss 
January 1 through June 7. 2007 





PhysicIan Recruitment 0 




















































Total TraVel and Entertainment 

























































The Children's Center 
Profit & Loss 





























HOPKINS RODEN CROCKETT 
HANSEN & HOOPES, PLLC 
Gregory L. Crockett, ISBN 1640 
Sean 1. Coletti, ISBN 7199 
428 Park Avenue 
P. O. Box 51219 
Idaho Falls, Idaho 83405-1219 
Telephone (208) 523-4445 
Fax (208) 523-4474 
Attorneys for Plaintiffs 
VillE COUHTY, WA.IiC 
'3 Pt~ 4: 37 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 
THOMAS O'SHEA and ANNE 
DONAHUE O'SHEA, Trustees of the 
Thomas and Anne O'Shea Trust u/dlt 
DATED NOVEMBER 2, 1998; 
GRANDVIEW CREDIT, LLC, a 
California limited liability company; 
CALEB FOOTE, an individual, 
KATE LARKIN DONAHUE, an 
individual, JOHN KEVIN 
DONAHUE, an individual, and SAN 
FRANCISCO RESIDENCE CLUB, 
INC., a California corporation; 
Plaintiffs, 
vs. 
HIGH MARK DEVELOPMENT, 
LLC, an Idaho limited liability 
company; GORDON ARA VE, 
individually and as Member of High 
Mark Development, LLC; JARED 
ARA VE, indIvidually and as Member 
of High Mark Development, LLC; 
BENJAMIN ARA VE, individually 
and as Member of High Mark 
Development, LLC, and JOHN DOES 
I-X, 
Defendants. 
AFFIDAVIT OF MARC J. WEINPEL - 1 
273 
Case No. CV-08-4025 
AFFIDAVIT OF MARC J. WEINPEL 
HIGH MARK DEVELOPMENT, 
LLC, an Idaho limited liability 
company; GORDON ARA VE, 
individually and as Member of High 
Mark Development, LLC; JARED 
ARA VE, indIvidually and as Member 
of High Mark Development, LLC; 
BENJAMIN ARA VE, individually 




THE CHILDREN'S CENTER, INC., 
an Idaho corporation; THE IDAHO 
CHILDREN'S CENTER, INC., an 
Idaho corporation, 
Third-Pa Defendants. 
THOMAS 0' SHEA and ANNE 
DONAHUE O'SHEA, Trustees of the 
Thomas and Anne O'Shea Trust u/d/t 
DATED NOVEMBER 2, 1998; 
GRANDVIEW CREDIT, LLC, a 
California limited liability company; 
CALEB FOOTE, an individual, 
KATE LARKIN DONAHUE, an 
individual, JOHN KEVIN 
DONAHUE, an individual, and SAN 
FRANCISCO RESIDENCE CLUB, 
INC., a California corporation; 
Plaintiffs, 
vs. 
THE CHILDREN'S CENTER, INC., 
an Idaho corporation; THE IDAHO 
CHILDREN'S CENTER, INC.; an 
Idaho corporation; MATTHEW F. 
SMITH, individually and as Statutory 
Trustee; and JOHN DOES I-X, 
Defendants. 
AFFIDAVIT OF MARC J. WEINPEL - 2 
274 
STATE OF IDAHO ) 
) ss. 
County of Bonneville ) 
Marc J. Weinpel, being duly sworn on his oath, deposes and says, as 
follows: 
1. At all times pertinent hereto, I have been the attorney for the 
Defendants The Children's Center, Inc., Idaho Children's Center, Inc. and Matthew Smith 
in the above captioned matter. This affidavit is made on my personal knowledge, and I 
am competent to testify to the matters stated herein. 
2. On October 16, 2007 I sent to Rick Armstrong, attorney for 
Defendants High Mark Development, LLC and Gordon Arave, a three page facsimile. A 
true and correct copy of this fax is attached hereto and incorporated herein as Exhibit A to 
this Affavit. 
SUBSCRIBED AND SWORN to before me this I Z t;f;y of November, 
2009. 
ti ,(!~ NO~liC fo Idaho 'f= 
Residing at: .Jd4}.y; ~I JcR. 
My Commission Expires: a ~ ao . I Lj 
AFFIDAVIT OF MARC J. WEINPEL - 3 
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CERTIFICATE OF SERVICE BY MAIL, HAND DELIVERY 
OR FACSIMILE TRANSMISSION 
I hereby certify that a true and correct copy of the foregoing document was 
on this date served upon the persons named below, at the addresses set out below their 
name, either by mailing, hand delivery or by telecopying to them a true and correct copy 
of said document in a properly addressed envelope in the United States mail, postage 
prepaid; by hand delivery to them; or by facsimile transmission. 
DATED this 18th day of November, 2009. 
Gre 
Richard J. Armstrong, Esq. • U.S. Mail 
Wood Crapo, LLC 0 Hand Delivery 
500 Eagle Gate Tower 0 Facsimile 
60 East South Temple 
Salt Lake City, Utah 84111 
Marc Weinpel, Esq. • U.S. Mail 
1975 Martha A venue 0 Hand Delivery 
Idaho Falls, Idaho 83404 0 Facsimile 
AFFIDAVIT OF MARC 1. WEINPEL - 4 
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THE CHILDREN'S CENTER, INC. 
1675 Curlew DR 
Idaho Falls, ID 3406 
Phone: 208.529.4300 
Fax: 208.529.1627 
FAX COVER SHEET AND TRANSMITTAL FORM 
To: Rick Armstrong 
Fax number: 801.366.6061 
~ Weinpel, Esq./Ext 5439 
~-t------~~----------' 
Date sent: October 16, 2007 
Time sent: 
o Please Comment # of pages including cover page: 3 
o Please Reply 
NOTICE: 
• Confidential Health Information Enclosed. All health care information is personal and sensitive. If this fax or attachments contain any health care 
information, it is being faxed to you after appropriate authorization from the patient or under circumstances that do not require patient authorization. 
You, the recipient, are obligated to maintain this information in a safe, secure and confidential manner. Re-disclosure without additional patient 
consent or authorization or as permitted by law is prohibited. Unauthorized re-disclosure or failure to maintain the confidentiality of this information 
will subject you to penalties under Federal and/or State law. 
Confidentiality Statement as to all facsimile transmissions: 
The information contained in this facsimile transmission is privileged and confidential and is intended only for the use of the recipient listed above. 
If you are neither the intended recipient or the employee or agent of the intended recipient responsible for the delivery of this information, you are 
hereby notified that the disclosure, copying, use or distribution of this information is strictly prohibited. If you have received this transmission in error, 
please notify us immediately by telephone to arrange for the return of the transmitted documents to us or to verify their destruction. 
MESSAGE: 





Specialists Helping Children Reach a Better Tomorrow 
October 16, 2007 
Richard J. Armstrong, Esq. 
WOOD, CRAPO LLC 
Child and Adult 
500 Eagle Gate Tower (Jinic8.J 
60 East South Temple 
Salt Lake City, Utah 84111 
Fax: (801) 366-6061 
Dear Rick: 
Pedi81ric 
I have reviewed the proposed "new" Lease Estoppel Certificate with Mr. Smith 
and it is our feeling that we would be tacitly modifying the lease by signing the 
same. 
If Mr. Arave wishes to revise the leases, Mr. Smith is willing to do so as follows: 
1. Mr. Smith will relinquish his options to purchase rights on both the 
Idaho Falls and Pocatello properties in return for adequate consideration such aS3in 
cancellation of the promissory note due from M Smith Enterprises, LLC to 
Gordon Arave in the principal sum of $200,000 dated October 1, 2005. 
2. Under the current lease, we were required at Recital C to pay 
"$2,800 monthly for taxes lawn care, snow removal." At Paragraph 6.5 we 
acknowledge that the lease is a "triple net lease" with "all costs associated with 
the use of this building" borne by Lessee. 
The recital, one can argue, can be interpreted to define what CAM 




cause reassessment. However, we are now being asked to assume payments forntcllSive Bek'Yiul<d 
"property management" and "insurance" and I was told yesterday by Scott Intervention 
Williams that you told him we are responsible for the construction power bill that 
was disputed, assumably under the theory that this is covered by the "triple net 
lease" language. 
As you can see, we feel our position becomes severely diminished if we, by 
signing the affidavit, agree that all of these charges are proper. Moreover, it 
278 
1675 Curlew Dr. "Idaho Falls 10 83406 ·Ph: 208-529-4300 eFx: 208-529·1627 .www.TheChildrenCenter.us 
Page 2 
seems that the new Landlord could thus decide to incur numerous charges 
"associated with (our) use of the building" and merely advise us of the 
responsibility to pay the same. 
Such an outcome was never envisioned nor could it be agreed upon at this time 
without considerati Mr. Arave. 
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